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ADVERTISEMENT. 

^HE Author, Timothy Cunning- 
HAMy was a member of the Society 
of Gray's Inn, as appears by the 
following entry, copied from the 
books of that Society : — 

*' TiMOTHEus Cunningham de Grays 
Inn prsedift. generofus admifTus eft in Socie- 
tatem hujus Hofpitii Decimo tertio die Maii 
Anno Dii 1767, J, A. Eyrb, The/air*^ 

Befides this volume of Reports, Cunningham 
was the author of " A Treatife on the Law of 
Simony," " A Law Diftionary," and many 
other works long fince obfolete. 

The reaibns which led us to reprint " Bel- 
lewe's Cases/* and '^Choyce Cases in 
Chancery,*' have induced us to continue our 
re-ifTue of the Early Englifli Reporters, and to 
feledk ** Cunningham's Reports" as the third 
volume of the feries. 

Cunningham — who modeftly fays in his 
Advertifement, " As thefe Cafes are publiftied 
without any name of diftindion, and without 
any recommendation of authority, they have 
nothing to rely on but their own intrinfick 
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worth" — would doubtlefs have been much 
gratified could he have forefeen the demand 
that has^ for a long period^ caufed his volume 
of Reports to fell for a high price. But we 
venture to believe that the ability and care 
beftowed upon the editing of this edition 
renders it of far greater value than either of 
the previous editions. A compariibn of the 
Table of Cafes cited^ and of the multitude of 
references throughout the book^ will (how 
what has been done by the preient editor in 
the way of the moft careful peru&l and veri- 
fication^ when prafticable^ or every authority 
referred to by Cunningham. The Table of 
Principal Matters has alio been very materially 
amplified and corredted. 

The unique and inftruAive chapter, entitled 
'* A Propoial for rendering the Laws of Eng- 
land Clear and Certain^" gives the volume a 
degree of peculiar intereft, independent of the 
value attaching to many of the Reported Cafes. 

The reproduftion of a volume of Reports, 
frequently but vainly fought for, muft be of 
advantage. *' Our law comes thus to be en- 
riched with new thoughts^ new difcoveries^ 
new arguments^ ftruck out by the invention of 
our lawyers." We hope this volume will be 
confidered worthy of the warm eulogy fo 
generoufly accorded to our previous reprints. 

The Publishers. 
January^ 1871. 
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ADVERTISEMENT. 



FHG following cajet wen taken by » 
, gcntkman of conjiderable bujinejs at 
the bar of the King's Btnih, daring the 
time that kird Hardwieie prejided in 
' that coart. They have been pcnifed 
and approved by fame perjbni eminent in the law ; 
by whoje advice, and onder whoje injpedion, the 
editor hai committed them to the preji. 

Some of the cafei In thii collefiioa are already in 
print, In the reporti of Sir Jabn Strangi ; but ourt 
have the advantage of thefe fn thif rejpefi, that they 
suc/iil/er and mere circumjlantial, both In the Jlate of 
the faSi, and In the argumcnti of the bar and 
bench ; for It hat been laid down lately by a very 
great aathority, thai he is the best reporter, vihs 
relates the greatest number of the circum/Jances of 
a cafe, and the reafsns tf the ji*dgti, most at large. 
And indeed, by too earncjl a dejirc to be concije, Uie 
reporter often becomet objcure : an error of the tuorji 
kind, and which ii here carefully avoided. 

A> thefe cajei are publljhed without any name 
of dijlindlion, and without any recommendation of 
authority, they have nothing to rely on but their 
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own intrinjick worth, whatever it is ; and tbatf it is 
hoped, will be jtifficient to jupport them, as it has 
done jbme books, which came into the world as 
naked and friendlejs as this ; but which jbon broke 
through the objcurity of their birth, by the lujlre of 
their merit, and are now of ejlablijhed reputation, 
and recognijed by every court of judicature in the 
kingdom : jfo univerfally true it is, (what was jaid 
by a very great man, the highest living ornament 
of the law), that every cafe well reported^ Jpeaks for 
itfelf, and reafon is the best authority : and indeed, 
in matters of jcience, no other authority ought to be 
jubmitted to. All dierefore that the editor has to 
wijfa, is, that theje reports may have leave to jpeak 
for them/elves, and that reason, with rejpefi to 
them, may be allowed to jiand in the place of 
authority. 
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EUifton ▼. Norton 94 157 

Evans y. Bird <7 4^ 

Filks V. Newman 96 161 

Francis ▼. Naih 51 86 

Gillcbrand v. Haddock .... 38 65 
Gordon v. Halpen and his wife (Ca. Ump, 

Hard. zoi. S. C.) 157 «^* 

Hall V. Lawton 38 64 

Harris qui tam y. Reiny . . %o 51 

Hart V. Holmes 100 168 

Hatcham (parifli) v. Buckleberiy (parifli} 30 $% 

Hepburn v. Percival ia8 115 

Hoar V.Gates 82 138 

Holiday and others v. Pitt (Stran. 985. S. C.) z6 %y 

Hooker v. Hooker i i 

Howard V. Poole (Stran. 995. S. C.) . iii x86 

Jafper v. Grofvenor 50 84 

Kempton on dcmife of Boyfield v. Crofi (Ca. 

temp. Hard. 108. S. C.) . . . . z6i a69 

Kent, &C. V. Kent (Stran. 971. S. C.) . . 44 75 

Lumley v. Palmer (Stran. 1000. S. C.) . . 136 %%% 

Marwood v. Darrill (Ca. Ump, Hard. 9 1 . S. C.) 149 
Middleton and his wife v. Croft (Stran. 1056 

S. C.) 55,114.93,191 

Moor V. Anderfon (Ca. Ump, Hardw. 103.8. C.) 1 08 x 8 a 

Nichols V. SutdifF 54 91 

Rattle V. Popham xoi 17a 

Rex V. All Saints inhabitjmts (Ca. Ump, Hard. 

X05. S. C.) 159 265 

Bell (Stran. 995. S. C.) . 113 190 

Brackley inhabitants . . 80 135 

Charitaole corporation • 95 159 

Ellames (Stran. 976. S. C). • • 39 ^^ 



of the Cafes Reported. tm 

ladldk. iidUk. 

Rcz. T. Francis (Stran. loi 5. & Ca« Im^. Hjinl« 

ii|. S. C.) 165 ft75 

Gibfon (Stran. 968. S. C.) . . . «9 49 

Hallingb]r and others 93 156 
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Hcftlop (Stian. 974. S. C.) 31 5s 

Holmes (Dr.) 119 si 6 
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King^s Lynn nuiyor, &c. . 98 165 

LOJy 38 64 
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Mayor 94 158 

Ncal (Ca. Ump. Hard. 106. S. C.) . 160 S67 

Pamam 96 161 

Poole II 18 

Pritchard 77 130 

Ragfden 54 9s 

Reading (Ca. Umf. Hard. 79. S. C) . 140 234 

Reffit 36 62 

Roberts 94 i$8 

Sandwich inhabitants . 76 128 

Shrew(bury juftices (Stran. 975. S. C.) 28 47 

Smith (Stran. 982. S. C.) . 72 121 

Somerfetfliire juftices 105 176 

Stamford Boro^. .... 102 171 

Surrey juftices 28 47 

Tyrer 31 53 

Warwick juftices (Stran. 991. S. C.) • 99 166 

Wheeler (Ca. Umf, Hard. 99. S. C.) . 155 259 

Whitfield too 168 

Rice ▼. Kelly 16 27 

Robinfon ▼. Bealby 75 116 

Rufli, &C. y. Baker 130 218 

ScotY. EUaiy ...*... 113 189 

Sheppard t. Brand 51 87 

Smitn ▼. Dr. Bouchier (Stran. 993. S. C.) 89, 127. 149, 213 

Smith ▼. Hickfon (Stran. ^77. S. C.) . . 52 88 
Stock and Huggins ▼. Smith (Ca. tiin^. Hard. 

106. S. C.) 160 267 
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Turner ▼. Cordwell 119 117 
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Ward ▼. Ward 74 1*5 
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A PROPOSAL FOR RENDERING THE 

LAWS OF ENGLAND CLEAR 

AND CERTAIN. 



Cbktaintt afiejentudua\a,i>,tkatalav> luAlkmait com- 
KM btja/t. For if ihc trumpet dvet an uncertain found, nho 
(halt yrepare himfelf to the batfle f So iftJit law kai an us- 
cirtaimfetfft, •wke jhaB abtj kf A lav>,lirrrfhrr, Btigkl It give 
v/arwag hifari il firikti: and it u a trut rnaxtui, tkM tkt 
beft law kavM leaft to the bteaS of the judge ; vilach it tfftatd 
^Certaikty, LoaD Bacoh. 

It it an abufe that the law* and cuAomt of the realm, with 
their wc^lfnu, are DM put into writing, whereby tbejr might bt * 
known by all men. Mikkok or Jostices. 

j^OTHING conducei more to the peace 
"I and pToJpcritj of a nation, than eood 
I laws, and the doe execution of tnem. 
1 Thejc give life to a Jlate, and are the 
bulwark, fence, and Jecurlty of men's 
lives and fortunci. It it the happinejt and glory of 
a kingdom, that judgment Jhwld run dvwH as water,, Amo 5. 14. 
and rightioufneft as a mighty fiream ; that Judges 
Jhould attend more to the merits of the catije before 
them, than to the quality of the perjoni interejled ; 
and that jajlke may be duly adminljlered, without 
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having its current Jlopped by corruption, fear of 
man, or refpefi of perjbns, agreeable to the golden 
rule of Magna Charta^ nulli negabimusy nullt ven- 
demus, nulli differemus jujiitianii To the end, there- " 
fore, that thoje in whofe hands the balance of civil 
Juftice is put, may hold and manage it jkilfuUy, 
leadily, equally, and uniformly ; and people may be [ii] 
atisiied that their caufes are not determined by 
humour, caprice, or partiality ; great care hath been 
taken, in all nations, to prejerve and publijh, from 
time to time, the mojl remarkable Judgments and 
rejblutions of the higher Judges ; to jerve not only 
for a direSory in the like cajes to themjelves, accord- 
ing to the rule, uhi eadem ratio j ibi idem jus ; and to 
lawyers who have occajion to plead before them, but 
aljb as a pattern to Judges who a3 in a lower jphere, 
under the control and correfiion of the fuperior courts, 
to copy after in their proceedings, and lead them in 
the paths of judgment. 

The Romans^ whom God^ according to Zonaras^ 
made choice of to give the world a f ample of his jujtice^ 
and whoje laws are received all over Europe^^ where 
they are not contrary to the municipal laws and 
cujloms of each country, had, in the beginning, but 
very few laws, which were engraved in twelve tables 
of brafs, and conjijled of the chief maxims of govern- 
ment, jeleSed out of the Grecian laws, the laws of 
Rome under the kings, and the cujloms of the place, 
having in them^ as Cicero jays, every thing ufeful and 
good in the hooks of the philofophers. 

The iirjl interpreters of the Roman law, were the 
Jenators and nobles, whom Romulus enjoined to give 
advice to their clients, that is, to fuch as were put 
under their prote3ion. The Plebeians Jheltered 
themjelves under jbme powerful jenator, who was 
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obliged to afliji them with his advice in the manage- 
ment of tKeir affairs, explain the law, and do them 
all manner of good offices. 

The right of "interpreting the laws was afterwards 
vejled in the College of Pontiffs^ when the Romans 
thought proper to mix law with religious cere* 
monies. All thoJe» however, whoje particular ap- 
plication and abilities had rendered them knowing in 
the law, undertook to rejblve juch doubts as were 
brought to them ; but their anfwers were of no great 
weight in the time of the republic, nor even under 
Augujius^ though he allowed them to give their 
opinions publickly. 

Puhlius Papirius was the flrjl Ror^an who applied 
himjelf jerioujly to the Jludy of the law : he made a 
coUefiion of the regal laws in the reign of Tarquin 
the Proud. 

jfppius Qaudius was employed in digejling the law 
of the twelve tables, which was not finijhed^until the 
year 304, after the foundation of Rotne^ or 446, 
before the Chrijlian xra. 

Sextus Mliusy about the year of Rome 545, (a. c. 
205.) compofed a book of the elements of the law, 
intitled Tripartita ; becaufe it conjijled of the law of 
the twelve tables, the interpretations of the lawyers, 
and cafes of law. 

Marcus Manilius was a very great lawyer. *^ If Lib. de cUiU 
any one Jhould ajk me," fays Cicero^ " who deferved 0»«orib»^ 
the name of a lawyer, I would anfwer, 'twas that 
man who had a perfefi knowledge of^he laws and 
cujloms of the place where he profejfes it, and knew - 
[iii] how to put it in prafiice ; and if I mujl produce ex- 
amples, I would name Sextus Mlius^ Marcus Mani- 
liusy Src,** 

^intus Mucius Scavola jbn of Publius^ was a very 



Lib. dc cUrit 
Ontoribut. 
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great lawyer, tribune of the people, con/ul and pontl* 
fex Maximus. He had the art of exprejjing a great 
deal in a few words, and was always a dojc reafoner. 
He was majler of a pare and florid jlyle, and his 
thoughts were jublime and jblid. *^He was,*' ac- 
cording to CiarOf ** the mojl eloquent amongfl the 
lawyers, and the bejl lawyer amongjl the men of 
eloquence." 

Caiusj one of the mojl celebrated lawyers that 
Rome ever bred, wrote many books which contributed 
to compofe the digejl. He flourijhed under the 
emperors jtntontnus PiuSy and Marcus AureUus. 

rapinian was majler of requejls, treasurer, and 
captain of the. guards to the emperor Septimius 
Severus^ by whom he was highly ejieemed. He was 
called the Afylum of Right, and Treafure of the 
Laws; and was ejteemed the mojl ingenious and 
learned of all the fraternity. 

Under* the emperor Septimius Severus^ Papinian, 
ajnjled by the celebrated civilians Paulus and tllpiany 
/at as praefefius prxtorio, or chief Jujiice, at Torij 
which was the mojl eminent Jlation in the empire. 
Ub. 3. Tit. 3a. And in the code, we have a rejcript or decree, made 
^* '* at Tiriy in the name of the emperor and his jbn 

Antottifius, 

After Caracalla had murdered his brother, he would 
fain have perjuaded Papinian to Jujlify the deed ; 
but he anjwered, it was much eajier to commit fra- 
tricide than to Jujlify it. This drew upon him the 
emperor's rejftitment, who ordered him to be beheaded. 
Epit.Ded.tothe Cujacius Jays, 'f there never was fo great a lawyer 
Theod. Code, before, nor ever will be after him." 

Though there were many other lawyers of extra- 
ordinary merit and reputation, among the Romans^ 
we Jfaall mention only the celebrated Triboniany who 



Dto. Caffius in 
Viu Seven. 
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was particularly commiOioncd, by the emperor Juf- 
tiniany to reduce all their writings into order. He 
was accounted the brightejl, and mojl Jkilful, lawyer 
of his time, and to have an univerjal knowledge of 
all fdences. His great parts quickly raifed him to 
the highejl preferments, and procured him the ejleem 
and confidence of Juftlnian. It was by his advice, 
the emperor undertook the abridgment of the civil 
law, which, till then, lay dijfper/ed in an infinite 
number of books. And the emperor's fuccejs in that 
great undertaking was entirely owing to his care and 
labour. 

Before Jujiinian^s time, there was no authentic 
collefiion of the Anjwers and other writings of the 
lawyers ; which lay fcattered in above two thonfand 
volumes, and the contradifiions in them were sdone 
Jufiident to render the reading of them utterly ufelefs* 

To remedy thefe inconveniences, and facilitate the 
knowledge of the laws, Juftiman^ in the year 528, 
jignifled his pleafure to Tribonian^ and other famous 
[iv] lawyers, to make a general compilation of the bejl 
and mojl ujeful conjlitutions of the emperors his pre- 
deceJQfors, and all his own to that ^ime. This collec- 
tion is called the Code.'* 

He likewije formed a projefi of coUeding the bejl 
of the writings of the lawyers ; and by that means 
making a compleat body of the civil law ; to which 
alone recourje might be had, without the trouble of 
conjulting all thoj^ other volumes which had intro- 
duced Jo much confujion. This excellent compilation 

* Codex properly iignifies a booK in flieets, which comes from 
acuftom among the andents, of writing upon the barkof trees^ 
before the invention of paper. This name was given, by way 
of excellence, to the imperial conftitutions. 

d 
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was began by TriboniaHf and jixteen other aUe 
lawyers, in the year 530, and finijhed the jiztecnth 
of December y 533, and was called the Digejiy or 
Pandedis!^ 

While the digejl was compojing, the emperor laid 
his commands upon Tribonian^ TheophHusj and Doro^ 
tbfuSf to make an abridgement of the flrfl' principles 
of the law, for the beneiit of young jludents, who 
Jhould apply themfelves to that jcience. Thefe three 
perjbns were jb diligent, that in the year 533, this 
coUeSion was publijhed under the title of In/iitut$s, 

In the year 534, there was a jecond edition of the 
Code publijhed, with alterations and additions, and 
called Codex Repetita PraU&ionis ; that is, the Code 
revifedj corrected and augmented. 

During yu/iiniarCs life, the body of the civil law 
conjijled only of three parts, the Inftitutes^ Digeftt^ 
and Code ; but after his death, the fourth part was 
compojcd out of his Co9ffiitutionsj and called Novels. \ 
Thefe form the fourth and lajl part of the civil law. 

This valuable treajure of antiquity, contains the 
refined precepts of the law of nature and nations, as 
well as all the principles of morality. It has been re- 
ceived by all nations, even by the Turisy who, not* 
withjianding the antipathy they have to any thing of 
Chrijlian growth, have tranjlated the Roman law into 
their own language, and follow its dedjions in matters 
Monfr. Fer- to which the Akoran cannot be applied. It is in 
ritrii biftory of this treajtire we may find the mojl perfefi coUefiion 

the civil war. 



* Digeftf from DsFero, isa n^hodical colle^lion $ and PandeSif 
from v«f, omMe, and Bty^^ai^ compie^or, is a comprehenfive col- 
le^lion. 

f ^(uajl con/Htutioms et ptfi concern Ju/Hmam repetttst fr^e- 
liSioms promulgat^e, Cujacius. 
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of natatal rMjbn and equity, applied to all die tranF- 
afiions and intercoarjes between man and fnan. It 
is a majler-piece of wi/dom, honejly, politics, pradence, 
Jo/lice, and equity. 

Theje coUedlons of the Roman lawyers, and the 
determinations of the imperial chamber, the rota of 
Rmuy Geno^y and othe^ Jbvereign courts in Spairty 
Portugal^ Italy f Gitmany^ Hollandy and Flanders^ 
committed to writing by learned men (many of whom 
were employed by the fapreme powers in their te- 
[v] jpefiive countries) are lajling monuments of the great 
abflities of Judges and lawyers, and juflficiently Jhew 
that nondum afirta terras reliqteit. 

In Franciy mofifr. Louet^ monj. Le Petri the au- 
thors of U Journal iu Palais^* and k Journal des 
AudienciSy and others, have coUeSed the Judgments 
and jentences of the parliahient and fovereign Judi- 
catures there ; which monfr. De la Fille compiled, in 
die year 1692, into a DiBionnaire des arret Sy diat 
* was continued afterwards, and greatly improved, by 
monfr. Pierre Jofuis BriUon, 

In Scotland^ king JamesV.viAiO injlituted the Court 
of Sejjion, ordered one of the lords to keep a Journal 
of the decijions : wiilch province many have per- 
formed diiferent ways. Some t have made promis- 
cuous coUefiions of dedjlofts, jlatutes, and ctijloms. 
Others have objerved only the decijions of theit 
own time (jbme of which are digejled under alpha- 



* This journal was besun in the year 167a, by C. Bbu- 
dioUf and by G. Gueret, adVocates in the parliament pf Parii, 
It comfifts of die judgments and ftndments of fev«ral courts in 
the dififerent provinces, where the FrencA parliaments iat. 

t As Sir James BalfoMr, Sir fFiUiam OUpJtaui, Sir Robert 
Spkifwood^ and Sir Thomas Hope, 
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betical heads of law)* and others have committed 
them to writing according to the order of time they 
were pronounced*t 

Many of thefe collefiions were not printed untQ 
Mr. Horm poblijhed them in the year 1741, in the 
form of a didionary, which contains all the decijions 
of the court of feJlSon, from the year 1540, to 169 1. 
They are jlill continued to be taken by a proper 
per/on, called the CoUe&or of the Decifionsj to whom 
the dean and faculty of advocates there pay a yearly 
Jalary ; and we find that even the prejident of the 
court of /ejjion has Jbmetimes condejcended to in/pefi 
Dedfions from thofe compilations ; for Mr. Home tells us, that gra- 
1716 to i7ft8. titude obliged him to acknowledge the ajQfiJlance he 
had from a certain great man in his undertaking. 
<* When I mention the prejident of the fejjion/' Jays 
he, ^* to be the man, and that he has found leijiire to 
look into the work, the world will not be /urprijed ; 
when they reflefi upon that benevolence of temper 
and affability, that fondnejs to protefi and encourage * 
whatever has the Jhew of rijing merit ; virtues inter- 
woven in his nature, and exerting themjelves in all 
his anions," He. 

But to come to our own country. It is probable 
Sir7#^ Dams, that the profejjbrs of the law began to coUefi ca/es 
very early ; for though our reports at large, which 
are publijhed, begin with Edward III. and the bro- 
ken cafes of elder times, which are /battered in the [^] 
abridgements, are not found higher than the time of 

* Sir Themat Nickdfin^ Sir George AucAuUec^ and Sir Geerge 
Lockhartt . 

t A%\\itAv^t\kor oiSiHclmr''sVx9J^\cif^\rRkkardMaitiatul^ 
Thomas earl of HadSngton^ Sir Andretu Gibfon^ Sir John GU^ 
mour, James vifoount of Stair^ Sir JoAfi Baird^ Sir John Nif- 
het^ Sir Peter Wedderhurm^ Sir David Falkome, Sir Roger Hog, 
Sir Patrick LjOMf and' Sir Joha Loader, 
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Hewj III. yet certainly there were other reports di- 
sced into years and tenns, as antient as khig H^d^ 
nam the Conqueror j as appears by what Chauar 
writes of the jerjeant at law ; 

lu terms had he cafis and dooitCs all 
Tkatfre the HmeofK,. W. 'werefaU. 

A long time after the courts of JujUce were fettled 
at Weftminfter-Hall^ we find no regular coUcfiion of 
printed cajes, Jodicioujly argued and adjudged there. 
The oldejl collefiion of reports we have, is that 
which was originally compiled, Mr. SeUen /ays, by 
Richard de fVtnchedony who lived in the reign of Ed" 
ward IL when the cafes here reported were adjudged. 
Theje reports were fol^mnly recommended to the 
prefs bj^diat great oracle of the law, the lord chief 
JuJUce Hale^ upon occajion of the authorities cited 
out of them in Sacbeverell and Frogatfs cafe, and Mkk,%'^Cm:%. 
were publijhed by Sir John Maynard^ ferjeant at »^««»^. 3^*' 
law, with the approbation of the Chancellor and all * 
the Judges. 

The reports of adjudged cafes, which Bra^on 
calls, the Judgments of the JtJi^ were ejleemed fo be- 
neficial to the public,«that Jome of our kings took 
care to tranfmit them to pojlerity ; and for that pur- 
pofe Edward III. and feveral of his fuccejjbrs in 
their refpefiive reigns, appointed four able and in- 
dujlrious men, probably chofen out of the inns of 
court, to report the Judicial dedjions in the fuperior 
courts of Jujlice; that thofe Judgments which were 
given there, might be ejlablijhed by time and ufage ; ' 
that Jimilar cafes might receive uniform and certain 
determinations ; and that all the Judges and Jujlices 3 R^P* 
in all the feveral parts of the realm might, as it were, 
with one mouth, in all men's aSlons, pronounce one 
and the fame fentence. 



XXX Propofalfor rendering the Laws 

The leporten, thus appoiiitcd by the jUte, had 
fixed /alaries from the gorernmeiit as a proper re* 
ward for their laboon, which have been long /ince 
publijhed in Jeveral volumes, called the Tear Bdoks 
and Terms or Jnnals of the LaWj and contained the 
arguments of the coun/el at the bar, and the re/olu- 
tions of the Judges on the bench, from firjl Edward 
III. to twelfdi Henry VIII.* being near two hundred 
years. After which time this method was difcon- 
tinned. It fe very remachaUe that there are no me* 
morials extant, who tho/e reporters were^ not Jo 

I Rep. much af the initial letters of their names ; but lord 

Coke extols dieir diligence, and metaphorically tells 
us, that if it had not been for their writings, the 
Judgments of jb many Jages of the law had, with 
their bodies, been worn away with the worm of Ob« 
livion. 

1599*^ The next reporter in order of time, was Mr. Plow^ 

denf of the Middle-Temple^ who coUeSed two volumes 
of cafes from 2 EAu. 6. to 22 Eliz. for his private 
ufe; but having lent his manujcript to/bme lawyers, 
whoje clerks fat up vAiolc nights to tranfcribe it, de- [vii] 
Jigning it for the prefs ; he therefore rejblved to pub« 
lijh them himfelf, and has 90ured us that all the 
pleadings are on fpedal verdiSs or demurrers ; that 
he had the copies of the records, previoujly Jludied 
the cajes, and was prepared to argue them in caje of 
necejjity. 

t About twov^ars afterwards, the nephews and ex- 
ecutors of Sir james Dyer^ chief Jujlice of the Court 
of Common Pleas, publijhed his reports ; which were 

* The Year Books were continued up to the x/th Hem^ VIII. 
inciufive. 

t According to Bridgman's Legal Bibliography, the firft 
edition o^ Fhnvdei^s Reports appeared in a.d. 1571, and the 
firft edition of Dyer^s Reports in a.d. X5S5. 
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conpojcd of vciy jhort notes ; the bofinejs of his 
office nol permitdng the author to enlarge and cor- 
refi them. Bat lord (kk$ /ays, they are kfs painfol, 
but not le/ii profitable than more elaborate woriu. 

Abont the Jame time Sir J^hn Coii^ having got*i6ot. 
Mr. Ktihuafs manujcript of kiw cajcs, committed }b ^'^v^r* 
many of them to the prejs as he thought were proper 
to be poblijhcd, and told his reader, that there he 
might find Malta acutif muUa fubiiU^ difputata it 
fummo cum jiuHcio ditirminata ; qum aliii hqh kpm^ 
tur; frfiich is true, many of theje ca/es having been 
argued and adjudged in the reign of //#»• 7. and 8. 
yMc\k are not printed in any of the former reports. 

In the fame year, lord Ch. Ju/l. Gsir, having for 1 R«p. 
twenty years before ob/erved the true reajbns of fuch 
matters in law wherein he was of counjel, and wUch 
were adjudged upon great and mature deliberation, 
publijhcd the iir^ volume of his reports, and after- 
wards conjentcd to the printing ten volumes more, 
which were nineteen years in publijhing* But, not* 
withjlaading the charafier of this great Judge, his 
works were cenjiired even in his life-time ; for being 
removed from the jeat of chief JnfUce of England, 
in Aficb. Ttrmy 14 yac. I. on account of a contro- 
verjy that happened between him and the bid 
chancellor EgirtoHf a commijjion was granted to 
Sir Henry montagug^ his immediate fucce^or in that • 

place, to review his reports, /ome part whereof he 
tells us himfelf, ''were written in the tempejl of 
bujinefs, and therefore could not poli/h them as he 
dejired.'* He is chained with publijhing his own 
arguments as the rejblutions of the court. 

There was no report publijhed for the fpace of 
twenty-two years after lord Cokeys lajl volume, 
though, he tells us, *' there was a flourijhing /pring 
of learning at that time.'* And therefore he en- 
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cooraged the lawyers of that age to follow hU ex* 
ample, ** and regijler in books the Jayings and doings 
which were in their time worthy of note and obfer- 
vation.'' But none would undertake it except Sir 
•Henry Hobartj his immediate fnccejjbr in the Com- 
mon Pleas, who coUeSed a volume of cafes adjudged 
in that court, but did not think fit to publijh them 
in his life-time. 

Soon after the death of Charles I. there came forth 
a flying /quadron of reports, of which Mr. March 
led the van ; but the bejl of that number were Jaid 
to be the cafes collected by Jnjl. Croke^ and publijhed 
by his fon-in-law. Sir Harbottle Grimftimej during [vUi] 
the ufurpation ; in which time there were twenty- 
one reports * publijhed in the names of Judges, fer- 
Jeants at law, prothonotaries, and other lawyers of 
lejs ^haraSer ; infomuch that Mr. Bul/irode^ who 
was the flrjl lawyer after lord Cokey that publijhed a 
report in his life-time, complained of thoje flying re- 
ports, which he compared to the foldiers of Cadmus^ 
daily rijing and JuJUing each other; and yet there 
were very plaujible pretexts urged at that time for 
the publijhing all thefe volumes; fome from the 
manufcripts of Judicious perjbns ; others from the 
copies taken out of the libraries of eminent Judges or 

* March 1648. Lane^ '\ 

Cro. Car. \ ,^^, HetUy, S 1657. 

Gcdboltf 1651. % Cro, 

Gjldfb} 1653. xBtdftr. ^^^^g^ 



Hutt^ fee > ^^^^* * Leon, 

Owen, > '^5^' Le^, ) 

Nov, J Bn^eman,* > 1659. 

If^mckj 1657. 3 Bu^. y 

> The Bxft edition waa publiflied in A.D. 1658, according to Bridgmmfs Legal Bi^ 
liographj. 

s Tbe firft edition was pabllihed in a.d. 1651, according to BHdgwum. 
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Jefjcantt at law, where they had been a long thne 
kept for their private nje ; hot fallen then into the 
hands of poblic fpirited men, who were more com- 
municative, they, either ont of zeal for the common 
good, were willing, or by importunities were pre- 
vailed on to tranjmit them to pqflerity. 

Soon after the rejioration of CbarUs II. a check 
was given to further publications, by a Jlatute pro* 
hibiting all law books to be printed without the 
licence of the lord chancellor or keeper, the chief 
Jujtice of each court, the chief baron, or one or more 
of them, or of one by their appointment ; which afl 
expired in the reign of king trilliam. 

In conformity to this law mojl of the reports* 
which we^ prhited whiljl it was in being, were 
Ucenjcd by the chancellor and Judges ; but the fir/l 
part of lord Anderfon^s reports, and die flrjl Mod. 
had not that advantage* 

In the reign of James II. Jbme reports f appeared, 
which were approved in a very unufual manner, a 
year after the books themjelves were publijhed, with 
the bare allowance only of the Judges, without certi- 
fying (as is common hi Juch cajes) the great Judg- 
ment, learning, and wiJHom, of the author, 
[^^] After the revolution, and during the reigns of 
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king WtlUam^ queen Anm^ king George I. and his 
late majefty, many reports* have been poblijhed, 

9 Rep. niojl of wnich **/et open the windows of the law to 
let in the glad/ome lights ix^ereby the reajbn thereof 
may be dearly dijcemed : " and tho* ** /ome of them, 
as Jujlice SbelUy /aid, might be compared to ^nn- 
bury cheejes, whoje Jbperfluities being pared away, 
there would not be enough left to bait what lord 

3 Rep. HaU called the Moufiirap of the Law ; yet probably 
the meane/l of them may, like the little birds, add 
fomething towards building the eagle's nejl.*' 

It is remarkable, that all the reports pnblijhed 
jmce the year books (except very few) were ujhered 
into the world, as it were by mere accident. When 
the notes and cajes taken by judges, byvyers, &c. 
became, on their deaths, no longer u/efid to them. 
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rcprejentativet Jbld them to bookjellcn, who 
having nothmg djc in view hot mere lucre, lumped 
together all that they could meet with in order to en- 
creaje the bulk, and conjequently the price ; and as 
the coUefiora of theje cajet had no intention of 
publijhingy at the time of compiling them, jb it Is 
impcjOlible that they Jhonld be /uffidently correA and 
accurate : jnch of them as were taken by lawyers 
were de/igned* only for their own private uje, and 
could not probably be Jb intelligible to others ; and 
tho/e that were taken by the learned Judges, are not 
Jb copious as were to be wijhcd ; nor is this to be 
wondered at, becaufe their lordjhips cannot be /up- 
pojed to be able to fpare time enough from the duty 
of their ofRce, to enlarge, correfi, and polijh their 
notes ; bejides that they determine a great many 
cajes injianter; whereof they keep no minutes at alL 
It would be an infinite tajk, after thu hijlorical 
account of our reports, to attempt, and, indeed, we 
[z] do not think ourjelves able, to point out all their 
errors and mijlakes. The only way to dijcover them, 
as well as to prevent their multiplying, is, we think, 
by the method we Jhall hereafter propoje. 

They are thought, by Jbme gentlemen, already 
too voluminous. But what would they have /aid if 
they had looked into the Gm^tx, the Panit£t$^ the 
InJiitutiSy the Novels^ and a vajl number of elojfes, 
and explanations of the civil law, not only by the 
old conunentators, but by Paul dt Ca/lro, Budeus^ 
Alciat^ Du Moulin^ HoUmatij Cujaciusy Dion, Gotbo^ 
/riduSf and many more of the la^ century ? And if 
thefe gentlemen reckon about one hundred and ten 
volumes of the law reports to be too great a 
number, though they have been above four hundred 
years in coUeciIng, Jurely they would have been 
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amazed at the Gregorian^ Hermoginian^ Theodofian^ 
and Ju/iinian codes, the capitnlaries, the decreet and 
decretalsi the orders and conjlitotions of bijhops, the 
Curfus CanonicuSj the Climentines^ ConcordateSy and an 
infinite number of the canon law, the bare names of 
which, it would be too tedious to mention. 

Tho/e who think there are many reports publijbed 
already feem to be of Caiigula's opinion, who in- 
tended to bum all the law books - then extant ; 
foolijhly imagining, that equity would run clearer 
and Jujllce be quidcer, when the niceties and per- 
plexities of the law, were exploded : as if the judden, 
crude and undigejled conceits of men, could be pre- 
ferable to the grave and deliberate rejblutions of a 
/uccejlion of great majlers in Jujlice and Judicature. 
7 Co. 4. Law is the rule of right and property ; and the 
determinations of the Judges, thofe leges hquenUs^ 
are applications of that rule in various cafes, and the 
bejl explanations of it, where it is obfcure and doubt- 
ful. They fumijh*the means of determining parallel 
cafes without the expcnce of that invejligation at 
firjl employed in difiicult points. Judges thereby fee 
not only with their own eyes, but alfo with the eyes 
of their learned and Judicious predecejfors ; whofe 
ob/ervations they cannot fail to profit by and im- 
prove. It is, therefore, ridiculous to think that the 
jiibjefi of reports is exhaujled, when we daily Jee fo 
great a variety of cafes ; out of which, the rich in- 
vention of lawyers do always difcover fomething 
new ; that falls not direfily under former precedents, 
but mujl Jlill be determined by analogy. 

It hath been fomewhere obferved, that till Mr. 
Fernon*s reports were publijhed, a man mujl attend 
the Court of Chancery many years, before he could 
acquire any tolerable knowledge of the rules and 
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maxims of equity, on which the re/olations of that 
court are grounded ; *' for it hath not formerly been Pop. Rep. 
(neither yet is it) a thing unufual for the great and 
learned profejfors of the law to ingrofs into their 
own hands, the bejl and mojl authentic reports for 
their better help, credit, and advantage, during their 
practice, which being unknown to other men, they 
cannot upon fudden occajions, make anfwer there- 
unto.*' 
[^0 All laws are calculated for the public advantage : 
and as it is impojjible to frame a law that Jhould pro- 
vide for, and take in, every ca/e that may feem to be 
within the intent of it; and Jince it is rea/onable that 
every law, made for the government of a /bdety, 
jhould be made known : jb it jeems natural, that the 
explanation and con/lrufiion of /tich law Jhould be 
made public. It is, therefore, for the honour of the 
fuperior courts, that their Judgments and refolutions 
ever grounded uponjujtice and equity, Jhould be pro- 
mulged ; and it is the interejl of the fubjefi to be 
injlruded how they may be relieved againjl deceit 
and fraud in thofe great fanfiuaries of plain dealing 
and honejly. 

The regular and periodical publication of the re- 
solutions of the Judges upon litigated points of im- 
portance, would undoubtedly be ujeful not only to 
themfelves and their fuccejjbrs, but to gentlemen of 
the bar and the Jludents, who are advijed by lord 
Coke^ '* to read firjl the later reports; becauje, for the i loft. »49. &. 
mojl part, the later refolutions and Judgments are the 
/urejl ; and therefore bejl to Jeajbn them with in the 
beginning, for the better fettling of their Judgments 
and retaining them in memory ; and are eajier to be 
underjlood than the antients. And in another place 6 Rep. 
he fays, *' the reporting of particular cajes or exam- 
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pics, is the mojl perfpicuoas coorfe of teaching the 
right role and reajons of the law : for Jo, continues 
he, did Almighty God himjelf, when he delivered by 
Mofes his Judicial law ; exemplis decuit pro legibus; 
as appears from Exodus y Leviticus ^ Numbers^^^ Diu- 
teronomy: and the gloJQTographers, to illujfarate the rale 
of the dvil law, do often reduce the rule to a cafe, for 
the more lively exprej^ing and true application of the 

9 Rep. Jame. **And I have,*' jays lord Coke^ in another 
place, *' reported certain ca/es, which have been ad- 
judged and rejblvedy together with the rea/bns and 
cau^s thereof; to the end that the learned who know 
the law may be confirmed; Juch as know it not may 
be inJlruSed ; the pojjejjions and interejls of all in 
general /Irengthened and quieted; love and charity 
between man and man continued; and unnecejjary 
juits, the caujes of contentions and ezpence, pre- 
vented. And tho^ the fame point be determined /everal 

I Inft. times over; yet optima legum et confuitudinum inter- 
pres ejt ns perpitui fimiliter judicata. And Veritas 
fepius agitata magis fplendefcit in lucem" 

We have lately ob/erved the Jludents flocking to 
tde courts at Wejiminjiery with the fame ardour as the 
Roman youth formerly attended die forum to hear 
the Greek orators. But though they endeavour to 
take notes of the proceedings there, yet they pro- 
bably omit many material points, notwithjlanding all 
the pains they uke ; whidi may be partly owing to 
their inability of keeping pace with the fpeaker, and 
partly for want of difcemment to dijUnguiJh what 
was truly material ; and by that means fufiering the 
aromatic fpirit of .the argument to evaporate, and re* 
taining oidy the extract, or caput mortuum: It is, 
therefore, evident, that they cannot derive fo much 
benefit from theje arguments, as if they had them full [^'0 
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and corred at their chambers; where they might 
conjider and deliberate on the merits of each ca/e ; the 
di/po/ition and arrangement of the proofs ; the Jlrength 
and jolidity of the arguments ; the purity of the lan- 
guage; the artful fflojfes of the counfel ; and after- 
wards the pure, wheat deanjed from the tares, by 
the Judges : bejides that the fpeeches at large might 
/erve them as models to copy after in their argu- 
ments. 

*< I do not hold,'* jays the great lord Bacon^ '* the Law Tnat. 

laws of England in fo m^an an account, but that what 

other laws are held worthy of, jhould be due likewije 

to our laws. Therefore, when I found that not only 

in the ancient time, but now at this day, in France^ 

Italj^^rA other nations, the fpeeches and, as they 

term them, the Pleadings which have been made in 

judicial cajes (where mighty and famous) have been 

Jet down by thoje that made and publijhed them; /b 

that not only a Ciaro^ a Demofihines^ or an Efchines^ 

hath fet forth his orations, as well in the judicial 

as deliberative; but a Marian and Pavier have 

done the like by their pleadings ; I know no reajbn 

frfiy the fame jboold not be brought in ufe by the 

profejfors of our law, for the arguments in principal 

ca/es. And this I think the more necejfary, becauje 

the compendious form of reporting refolutions with 

the /ubjlance of the reajbns lately ujed by Sir Edward 

Cokiy lord Ch. Jujl* of the King*s Bencby doth not 

delineate or trace to the young prafiitioners of the 

law, a method and form of argument for them to 

imitate." 

I have added the pleadings at large, faith lord Coke^ i Rep. 
as well for the warrant and better underflanding of 
the caJes and matters in law, as for the better in- 
jlrufiion of the curious reader in good pleading, which 
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majler Littleton Jaith is one of the mojl honourable, 
laudable, and profitable things in the law/' 

By following this method accurately, Judicial de- 
terminations would become fixed and Jettled prece- 
dents, without being fubjefi to that uncertainty, which 
is generally objerved, in cajes taken<by different per- 
I Rep. fons : and publijhed after their deaths ; ** for I have 
often objerved/' faith lord Coie^ <<that for want of a 
true and certain report, the cafe that hath been ad- 
Juc^ed, jlanding upon the rack of many running « 
reports (efpecially fuch as uaderjlood not the jlate of 
the quejlion) hath been fo differently drawn out, that 
many times the true parts of the cafe have been dif- 
ordered and disjointed, and mojl commonly the right 
reajbn and rule of the Judges utterly mijlaken. And 
hereout have fprungmany sibfurdand jlrange opinions, 
which have been carried about and fathered upon the 
Judges by the multitude, and fometimes by the 
learned." 

Before the determination in the duke of Nor/blJl*s 
cafe, all the lawyers in England were of opinion 
againjl the point, as it was determined ; but they 
afterwards concurred in that rejblution, which could [xiii] 
be owing to nothing elje but the printing that cafe 
and the fpeeches at large. 

Trade and commerce are likewife interejled in this 
publication. How many cafes relative to bills of 
^chai^e, notes of hand, infurances, charter parties, 
and Jlocks, are every- day determined. And might 
not theje determinations be of uje to merchants? 
Might they not frequently difpofe of their interejls 
upon the faith of fuch precedents ? One fide of 
1re/inunJlir'Hall\% Jbmetimes governed by the other. 
How is it poJIible, therefore, for the gentlemen of the 
bar, who conjlantly attend one end of the hall, to 
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know what Is done at the other, onlejs by foch a 
periodical publication. 

Another con/iderable advantage arijing from this 
prafilce will probably be the revivii^ the art of 
jpeaking, and the fixing, ajcertaining, and correfi- 
ing, not only the Jlandard of the law, but that of 
the EngU/b language* It Is well known that the 
perfefiion of the Grak and Roman languages was 
principally owing to the Jlndy of oratoiy, and that 
theje were the raly two nations that brought their 
languages to perfefiion. 

There is another great a4||rantage that will attend 
this publication : It will prevent 3ie multiplying of 
our reports j jince otherwije the notes that are now 
taken by the Judges, barrijlers and Jludents, may be 
publijhed in dijlinfi volumes, after their deaths, and 
the publick thereby burthened with the expence of 
purdhajing the jame cajes reported differently by 
different perjbns ; wh^eas one full, correfi, and 
accurate report of each, made under the Injpefiion 
of the Judges and lawyers concerned, will be jiuhcient, 
and anjwer every valuable purpoje ; bejides, that by 
this means we might learn what cafes are authorities, 
and what not, and in a jhort time be able to reduce 
our reports to a narrower compafs, b^ expunging, 
like JuftiniaHjfaA, determinations as were denied to 
be law by the Judges. '< A multitude of flying re- cro. Cu, 
ports will hereafter creep forth, whereby, inJleM of 
that plentiful and profitable increaje whidi thoje 
fields thus by vigilant hujbandmen tilled, would have 
yielded to our Jludents, we Jhall be entertained with 
barren and unwarranted produfis ; Inftlix lolium it 
Jiirilis avena; which not only tend to the depraving 
the firjl grounds and reajbns of our Jludents at the 
common Law, and the young prafiijers thereof, (who 

f 
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by fodi lights jhall be mijied, and thereby their 
clients' caujes either delayed or mijcarried, and mol* 
tiplidty of law-foits rather cherijhed than /iipprejfed} 
bat alfo to the contempt of the common law itfelf, 
and of divers grave and learned Jujlices and pro- 
fejfors thereof^ whofe honoured and reverend names 
Jhall in the jaid books be cited and invocated to 
patronize the indigejled crudities of thefe plagiaries.'* 
The lajl advantage we jhall mention that would 
attend this publication is, to fumijh the Jludents with 
a GoUefiion of cafes founded on experience and 
common life, on whicji to exercije their abilities, [xiv] 
Dia. Dccb. « Mojl of our knowledge/' fays Mr. Honuy *< efpe- 
dally that of law, is by indufiion. It mujl therefore 
be of jingular ufe to fuch as apply themfelves to this 
jludy, that there are at hand a great number and 
variety of cajes ready invented ; upon which they 
may exercije their reafon. Every one muJl bef enjible, 
who is everfo little acquainted with the Roman law, 
how hard fome of the authors have been put to it 
for cafes and examples to illujlrate their dofirines^ 
and what poor ones, after all, they employed, when 
they were reduced to invention. And no wonder, 
jince invention is perhaps that which requires the 
greate/l reath of genius. It feems plain then that 
variety of law cajes, tho' but rarely propofed, muJl 
be of advanti^e : they are a jlock of materials for 
the mind to work upon ; an opportunity is afforded 
us to apply principles ; the Judgment is exercijed, 
and by exercife' ripens to its perfefiion. Our law 
comes thus to be enriched with new thoughts, new 
difcoveries, new arguments, Jlruck out by the in- 
vention of our lawyers*" 

The great ufe, therefore, of reporting and making 
public the determinations of the Judges in matters of 
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moment, being evident from the praSice of other 
nations, from the authority of two great oracles of 
our own law, and from common jenje and reajbn ; it 
were to be wijhed that application were made to the 
judges of his majejly's courts at Wejhninfler^ on the 
necejjity of having their Judgments and rejblutions 
accurately taken and publijhed for the public benefit ; 
and that a perjbn properly qualified Jhould attend 
each court for that purpofe. *' This conjUtution of 
reporters," fays lord Bacon^ *^ I obtained of the king, 
after I was chancellor ; and there are two appointed, 
each with a Jlipend of one hlmdred pounds a year/' 

A reporter thus appointed, jhould have a liberal 
education ; underjland both the theory and pra3ice 
of the law; be able clearly to comprehend the 
reajbning of the Judges, and be ready at writing 
down what he hears in jhort hand, or otjfierwije ; and 
afterwards properly digejling it. And to do this 
eifefiually, the matter jhould be methodized in juch 
a manner, the jeveral fa3s Jo dijpojed, and the whole 
jb perjpicuous and clear that all perjbns may eajily 
underjland the report. All addrejjes to the pajfions, 
all gloJQfes and ornaments of counjel which they may 
deem necejQfary in their pleadings, jhould find no 
place in the jlate of the cafe. The reporter, in 
telling the jlory, ought not to fpeak as one of the 
counfel concerned in the caufe, but, as it were, as a 
Judge. The narration ought not to be fupported 
either by florid exprejjions, by the boldnefs of figures, 
or by the powers of the pathos, but by a perfpicuous, 
jimple, and natural di3ion ; a jlyle not fo eajy to 
attain as may be imagined. 

** A reporter's chief care and labour jhould be 9 Rep. 
(according to lord Coke) that for the advancement of 
truth the matter might be JujUy and faithfully re- 



xliv Propofalfor rendering the Laws 

iated $ and, for avoiding obfcuritj and novelty, that [xv] 
it might be in a legal method, and in the lawyer's 
dialea, plainly delivered; that no authority dted 
m^ht be willingly omitted or coldly applied ; no 
reafon or argument made on either /ide willingly 
impaired ; no man's reputation direfily or indirefily 
impeached, and no author or authority cited irre- 
verently difgraced." 

In fome cafes it will be necejQ[ary to illujlrate par* 
ticular exprejjions by notes. Thus P. Williams 
explains in a note what is alluded to by the foUowing 
exprejjion ; ** and therefore cannot but approve of 
the indignation that Judge (Halt) exprejQfed, tho' not 
in his manner of exprejpng it ; by telling us what 
that Judge* faid upon that occajion. Several other 
injlances may be Jeen in P. Williams^ where it is 
evidently necejfary to explain the objcudty of the 
text. 

Precedents are Jbmetimes cited by the bench and 
bar, without Specifying whence they are taken. A 
reporter jhould, therefore, inform his reader where 
thefe are to be found ; and, if necejQ[ary, give an 
abjlrafi of them, as well as of every other caje dted, 
in the body of the report, that the reader may dearly 
fee the mutual connexion and relation between the 
principal cafe and thofe dted, and be able to Judge 
of the propriety of the application. 

An able reporter jhould likewife be jb well verjed 
in our laws as not to be a Jlranger to the greatejl 
part of what is cited out of the books ; for unlefs he 
thoroughly conceives what comes from the bench and 
bar, he will be no more able to execute this office 

* Etper£iuJiUplmtifffidticifUirraalpnfintanqj Uetift 
fait fine am rty. 
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with joccejs, than one who was Ignorant of the prind* 
]dct of ajbonomy or anatomy would be able joJUy 
to report a lefiore in either of thofe Jclencet. **" It h 
Impq0iUe,'' Jays lord Coke^ ** to make a Jujl and true 3 Rep. 
relation of any thing he underflands not." 

A good reporter Jhould be careful to avoid un- 
necejfaiy brevity ; Jince by attempting to retain only 
what is material, he may omit the ratio decidifuU ; 
the very point or center to which the whole of what 
is /aid gravitates ; and it is much fafer to Jay too ^Ifvdtm, 
much than too little ; *^ for he who Jhonld rejefi as 
vain and fuperfluous a great part of that Jpoken, and 
Jet forth only that which is pure and pithy, ought to 
have not only great learning and memory, but aljb 
excellence of judgment to dijcem ; for elje he will 
rejefi as ineffefiu^, that which is of great pith, and 
allow of that as effe dual, which hath no fubjlance at 
all, and thereby injure the bar and bench, and give 
them Jujl cauje of oifence, and Jhould injure the 
matter likewije." 

Nor is it enough for a reporter to Jlate the argu- 
ments of the counjel by the general words, ** It was 
argued for the plaintiff; it was obfefied for the de- 
fendant, and the like ;" he Jhould prefix each coun- 
Jel's name to what he Jays ; *< which mujl be truly &«. Qr. 
[xvi] exprejQfed, and as near as can be in the words of the 
p^y who delivered it ; but Jo as neither its affluence 
may doy, or its concifenejs be a lojs to our Jludents ; 
ut mc prodigafit in ea copia^ nee dammfa eeneinnitas.** 
He Jhould aljb give the objervations and illujlra- 
tions of the puifne Judges, and not content himfelf 

with barely Jaying, Mr. Jujlice was of the fame 

opinion : <* for fome," fays lord Cohf ** will be per- 3 Rep. 
fnaded and drawn by one, and Jbme by another, 
according to the capadty and underjlandlng of the 
reader or hearer," 
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It happens /ometimet that the Judgments of the 
court are appealed from : and as the publijhing of 
cajes in the firjl injlance can be of no uje wfthoat the 
final determinations; Jo a reporter will naturally 
profecute each caje to the 'end ; and Jince there are 
many other appeals from Scotland and Ireland in the 
Houfe of Lords J we jhoold recommend it to him to 
make an abridgment of juch cajes, containing only | 

a plain Jimple narrative of the faSs, the arguments 
and authorities on either Jide, and the Judgments of 
the houje. It may, perhaps, be objeSed that the 
Scotch caJes there determined can be of no u/e in 
England^ as they are governed by laws quite dif- 
ferent from ours ; in anfwer to which, it ^ould be 
conjidered, that all laws derive their force and 
authority from reajbn, and are emanations from the 
laws of nature (which are the fame in all countries, 
though each hath its own municipal laws and cus- 
toms) and that the proceedings of, and the anions 
injlituted in the court of Je0ion in Scotland^ are 
grounded on the Roman law, *^ without which, 
Epift. to bis Cujacius the celebrated civilian jays, no nation can 
^^°* be well governed ; and adds, that without the know- 

ledge of tliat divine fcience the mojl prudent, wife, 
and fortunate man, will have but a very imperfefi 
idea of equity and true Jujlice.'* It mujl be agree- 
able to every lover of Jurifprudence to jee and hear 
proceedings that fo nearly approach to thofe of the 
Romans ; who not only fubdued the world by their 
arms, but jlill continue to exercife a more glorious 
dominion (the effeS of their fuperior wijdom) over 
the minds and hearts of mankind. 

Thus far with refpefi to the adjudications and 
decijions of the courts at Wtftminjiir. As to the 

tS^* ^tete M*»^^ *»^» *« F^at lo«* ^^^«» «*ade the following 
Law. propofal for reforming it to king Jamis I. 
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** The ic fo n nla g and reoompOing of the JUtote 
law conjifis of four parts. The flrfl is to dijidiarge 
the books of thoje Jlatates ^irfieffe the caje, by alte- 
ration of time, is vanijhcd ; as Lwmharisy yiws^ 
Gauls halfpence, CsTr. theje may yet remain m the 
libraries for antiqoities ; bat Jhoold not be reprinted. 
The like I propoje of /latntes long Jince expired, 
and dearly repealed ; for if the repeal he doid)tfiil, 
it mnjl be Jo propounded to the parliament.** 
[xvii] ** The next is, to repeal all /tatntes, which are 
Jleeping and not of nje ; hot yet enfnaring and in 
force. And here it wUl, perhaps, be Jbmetimes re« 
qnijite to fubflitnte a more re&jbnable law in|lead of 
them, agreead>le to the time ; in others a Jimple re» 
peal may Jiiffice.** 

<< The third is, that the grievoafnefs of the penalty 
in many /latntes be mitigated; though the ordi* 
nances Jland." 

<* The lajl is, the reducing of concurrent /latntes 
heaped one upon another, to a /ingle, dear, and uni- 
form law ; towards this there has been already, upon 
my motion, and your maje/ly's direfiion, a great 
deal of good piins taken ; my lord Hobart^ my/elf, 
/erjeant Finely Mr. Heneage Fincbj Mr. Noy^ Mr. 
Hachuillf and others, who/e labours being of a great 
bulk, 'tis not fit now to trouble your majejly with 
any farther particulars therein ; only by this, you 
may percdve the work is already advanced.** 

** But becau/e this part, which concerns thejlatute 
laws, mu/l of necejpty come to parliament ; and the 
hou/es wUl be/l like what themjelves guide, and the 
perjons themjelves employ ; the way were to imitate 
the precedent of the commijQioners for the canon laws 
in 27 Hin, 8. and 4 Edw. 6. and the commijjioners 
for the union of die two realms, primo of your 
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majcjly ; and Jb to have the commlj^on named by 
both hoojex, yet not with a precedent power to con- 
dndc, but only to prepare and propoiuid to parlia- 
ment." 

" This li the bejl way, I conceive, of aconnplijh- 
ing Jb excellent a work ; of honoor to yonr majejly*a 
times, and of good to after times : whkh I fnlnsit to 
yoar majejiy's better judgment." 

If then a reronnation of the Jiatate-law, was 
deemed expedient by lord Bacon, at a time when aS 
the a3i of parliament then JiibOJUng (including the 
ordinal Latin and Frtnchy and the Englifls tranjia- 
tion) were contained In lefs than two volumes in 
folio ; how much more necejQary is It no\Oy wben 
they are Increased to above jix times that number ? 
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Hooker verfus Hooker. 

Aqutfiiott in dower Jeni by the court of chancery 
for the opinion of this court. 

■9-ILLIAM HOOKER the elder, and hit d 

I wife, and fVilUam Heaktr the yonnger, 

■ and his wife, by their deed dated 12th 

. July 1699, covenanted to levy a fine to 

the afe of the conufees in fee. The fine 

was levied, and afterwards the conufeet by leaje and 

releaje convey to Toung and Goady for the uje of 

fVilliam Haaker the elder for life, and to his wife, if 

J Jhe JiiTvive ; then to ff^illiam Hotier the younger 
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for life, who was the fon and heir apparent of Wil- 
liam Hooker the elder; remainder to his firjl and 
other Jons in tail ; remainder to his daughters in tail ; 
remainder to William Hooker the elder in fee, with 
power to Hooker the younger to fettle on any other 
wife. IVilliam Hooker the elder, and his wife, died 
without other ijQfue in the life- time oi William Hooker 
the younger, whoje wife alfo died. William Hooker 
the younger had two other wives, and the lajl is the 
plaintiff; and he being dead without ijQTue, the quef- 
tion is, whether the lajl wife be intitled to dower in 
theje lands. 

The counfel for the plaintiff arsued, that this quef- [2] 
tion depended upon what ejlate Hooker the younger 
had at the death of Hooker the elder ; for by the 
deed it is plain he took only an ejlate for life, but it 
is apprehendied that the remainder in fee defcending 
and coming to him on the death of Hooker the elder, 
the plaintiff will be plainly intitled to her dower. 
And in cafe the remainder did not dejcend to him, it 
will be the fame ; for both ejlates were Jo conjbli- 
dated as to make him tenant in fee. But it has 
been obfefied, that though the ejlates were conjbli- 
dated, yet that they might open again to let in the 
contingent remainders, as was held in Lewis Bowles*%* 



* Letvis BowUsy cfq. brought an action upon the cafe upon 
Trover againft HaCeu6ni Bury the y^ounger, which began in 
the Kimgs Bene A, Full, lo Jacobi Regis. Rot, 13 19. and declared, 
that he was poflefled of 30 cart loads of timber and loft them, 
and that they came to the hands of defendant, and that he, 
ao Feb. Anno 9 Jac, Regis, at Norton in the county of Hertford^ 
converted them to his own ufe ; and upon not guilty pleaded, 
the jury gave a fpecial verdi^l to this cffeA. f homos Bowles^ 
cfq. grandfather to the faid Lenvis, was feifed of the manor 
of Norton-bury in the faid county in fee, and i Sept, An, 1%, 
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[3] caje in the i ith report ; and therefore that Hooter 
the younger was In efFefi bat tenant for life, and 

hf indenture, betwixt him on the one part, mnd fftUiam Hub 
and Lnaard Hide of the other part, in condderation of a mar- 
riage to be had betwixt the laid Thomas Bowles^ and Amu 
daughter of the faid fflUiam IBJe, Qfr. co?enanted that after 
the faid marriage had and ibiemnized, that the (aid TAomai, 
his heirs and aligns^ would ftand ieifed of the (aid manor of 
Nortm-hmy to the ufe of the faid Tkomas and AmUy for the 
term of their lives, without impeachment of wafte $ and after 
their deceaiet to the ufe of their firft ifTue male, and to the 
heirs male of fuch ifTue lawfully begotten, and fo o?er to the 
iccond, third, and fourth iflue male, Of r. and for want of fuch 
iflue, to the uie of the heirs male of the body of the faid 
Tkemas and Amu lawfully begotten ; and for want of fuch 
ifiue, to the ufe of Tkomas Botukif Con and heir apparent of 
Thomas BowUs the grandfather, and the heirs males of his 
body begotten ; and tor want oi fuch ifTue, to the ufe of the 
heirs ofthe body of the (aid Thomas and Amu lawfully be- 
gotten: Which marriage was folemnizcd accordingly, and 
ue (aid Thomas the |riandfather, and Amu had i(Tue JohHj 
and afterwards the (aid Thomas the grandfather died without 
any iiTue on the body of Amu but the (aid John^ after whofe 
death the faid Amu entered into the (aid manor and was 
thereof feifed, with the faid remainder o?er as aforefaid $ and 
afterwards the faid John Boivies died, and afterwards Thomas 
the Ton conveyed b^ fine his remainder to the u(e of Letois 
Bonvles the plaintii!, and Diana his wife, and the heirs males 
of hts bodv; and the faid Amu Co beine feifed of the faid 
manor, with the remainder over as afore(aid, viz. lo Feh, An, 
Reg, Jac, Reg, 9. a bam parcel of the faid manor per vim 
ventormn ^temfeflaf femtus fmbvers. Of adterram dejeB.fuitf 
and that the faid 30 cart loads of timber in the declaration 
mentioned were parcel of the faid bam, and that the faid 
timber was found and fit for building, whereof the defendant 
as fervant of the faid Anne^ and by ner command, took the 
faid timber and carried it out of the limits of the (aid manor 
to Ra£al in the fame county ; and afterwards the (aid Anne, 
14 Feh, Anno 9 Jac. Reg. made her laft will, and thereof made 
Robert OJborne and Leonard Hide, knts. her executors, and 
died ; after whofe death the plaintifF feized the faid timber, 
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conjeqnently that the plaintiff his widow can be no 
way intitled to dower in thefe lands. But in anfwer 
to this objefiion, it mufl be confidered, that the 
reajbn of Lewis Bowli^% cafe was, becaufe all the 
claims appeared by the fame deed ; but here this is 
a matter intirely dehors the deed : bejides, as Hooker 
the younger died without ijfue, there never was any 
occajion to open the ejlates ; and by his death the 
contingency is intirely determined; the contingent 
remainder was dejlroyed on the death of Hooker the 
elder ; and the fee falline on the ejlate for life could 
not but drown the ejlate tor life fo as to Jlop the con- 
tingent remainders; which as they could not take 
effefi on the death of Hooker the elder, never jhonld 
afterwards. They cited 2 Jo. 76. which was a writ 
of error of a Judgment out of the Kinfs Bench in 
Ireland J upon a Judgment there affirmed, which was 

and afterwards the defendant by the command of the laid 
executors converted it to his own ufe, and if upon the whole 
matter the defendant was guilty or not, the jury prayed the 
opinion of the court. 

And in thb cafe two queftions were moved, i. If upon 
the whole matter the wife (hould be tenant in tail after pofll- 
bility, or that ihe (hould have the privilege of a tenant after 
pombility, /r. to do wafte, &c, a. Admitting that (he (houid 
not have the privilege, &c. if the claufe of without impeach- 
ment of wafte, (hould give her property in the timber fo olown 
down by the wind. 

And in this cafe eight points were reiblved by the whole 
court. I . That till iffue, Thomas the grandfather and An$ie 
were feifed of an eftate tail executed fub modo^Jc, till the birth 
of the ifTue male, and then by the operation of'^law, the efbtes 
are divided^yr. JAomas and Awu become tenants for life, the 
remainder to the iifue male in tail, the reveriion to the heirs 
males of Tkomas and Jnne^ the remainder over as aforefaid ; 
for the eilate for their lives is not abfolutely merged, but with 
this implied limitation till they have iflue male. 1 1 Co, 79, 80. 
Lews Bowles's cafe. 
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given in the Common Pleas in Ireland, The caje 
was thus : jf, the grandfather feijed in fee conveys 
to the ttje of himjelf for life, remainder to B. the 
fiither for life, remainder to the firjl fon of B. in tail, 
rever/ion to jf. in fee. The grandfather jf, dies, 
living B. but no jbn then bom to B, bat afterwards 
a jbn is bom, named C, Whether by the death of 
j/. before the birth of C. by which the reverjion in 
fee dejcended to B, the contingent remainder was 
dejbroyed, was the qoejUon. It was argued, that 
this dejcent was an afi in law which will injure no 
man ; and, as in Lewis Bowleses * caje it is jaid, that 
the tail is vejled fub modo in the father ; smd after, 
when the contingency happens, the ejlates before 
onited are divided ; Jo in this cafe it jhall be by the 
dejcent of the rever^on, which is an afi in law, and 
does not operate more than the original conveyance, 
thouffh the ejlate for life is merged in the fee. But 
on the other jide the caje of Lewis Bowles was 
agreed; for there the intent of the conveyance jhould 
be dejlroyed by it jelf, if the contingent ejlate jhould 
not vejl by the birth of the fon ; but here the defcent 
eonfolidates the inheritance; and though by adi oflaWy 
yet by an a£f out of the conveyance itfelf. And the 
caje being clear upon this point, it was adjudged, 
that the remainder was dejlroyed; and \o former 
Judgments in Ireland aihrmed. 2 jo, 76. Intratur 
HiL 26 ^ 27 Car. 2. Hartpool v. Kent. Ventr. 
306. S. C. Kenty. Hartpool. The court feemed of 
opinion, that the contingent remainder was dejlroyed 
by the defcent of the ejUte tail But Adjornatur. — 



* Note, in Lenuu BonvUs\ cafe, the eftates were united at 
the firft upon making of the conveyance. fW. 307. per the 
Reporter, 
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Pollixf, 206. S. C. jaysy this cafe was never ad- r.i 
Judged^ but for defaults in the writ of error, the court 
could not proceed to Judgment, but inclined to affirm 
the Judgment. — Ibid. 5 75. Arguend. In the caje of 
Harrifon v. Belfayy fays, this caje was not adjudged, 
but the court much inclined, that the contingent 
ejlates were dejlroyed. — Hartwell v. Kick, Freem, 
Rep. 405. pi 530. Trin. 1675. feems to be S. C. 
And there Hale Ch. J. inclined to think the re- 
mainder dejlroyed ; Sea adjomatur. 

They injijled on this as a cafe in point ; but ad- 
mitting there might be an opening, they thought 
the fee was fo far executed as to intitle the wife to 
dower. Ejlates in dower are very much favoured in 
law ; the wife of a man feifed of a defeajible or bafc 
fee jhall be endowed till the ejlate is defeated. So 
is Seymor*% cafe in the loth report. If a dijQTeifor 
dies feifed, the widow jhall be endowed as long as 
the ejlate continues. 

TJfie counfel for the defendant argued, that it 
could not be controverted, but that the father in this 
cafe has made his fon a purchafer, and that a man 
may make his heirs purchafers if he parts with the 
whole ejlate. The prefent cafe is very different 
from the cafe of Kent and Hartpooly becauje there 
the fee was vejled in the grandfather, and dierefore 
defcended to the tenant for life as his heir, and jb 
merged that ejlate, but this cafe is not fo. In Wifcof% 
cafe, 2 Co. 60. this dijlindion is tak6n,t;/z. <<When 
the fee is limited by one and the fame conveyance, 
there the one may have fee-jimple, and the other an 
ejlate for life Jointly; but when they are flrjl tenants 
for life, and afterwards one of them doth get the fee- 
jimple, or the fee-jimple doth defcend to one, there 
the Jointure is fevered. As if a man makes an fiflate 
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to three, and to the heirs of one of them, there one 
of them hath fee-Jimple, and yet the Jointure doth 
continae, for all is but one entire ejlate created at 
one and the fame time, and therefore the fee-Jimple 
cannot merge the jointure, which took tStSL with the 
creation of the remainder in fee;" — This plainly 
Jhews that an ejlate for life is not to be merged in a 
remainder in fee, if the different titles arife from the 
fame deed, as they do in the prefent caje. 

In the cafe of Plunktt and Holnus in Sir T. Raym, 
30. it is faid, though the fee defcends, it jhall not 
confound the ejlate for life, but there jhall be an 
Hiatus to let in the contingency when it happens ; 
fo is Liwis BewUft cafe, where, notwithjlanding 
the ejlates were confolidbted, yet it was held that 
they jhould open to let in the contingent remainders. 
If the hujband in this cafe had left a fon, nay if the 
fon had been bom after his death, it mujl have de- 
feated the ejlate in dower. As to the caje of the 
dijQeifor, his ejlate is to be conjidered in law as a 
rightful ejlate, at leajl till the contrary is made 
appear. 

In the cafe of Boothby v. Vernon^ which was in 
Chancery J (9 Mod. 150.) it is faid, that wherever the 
ejlate is to determine by exprejs limitation, or con- 
dition, on the death of the wife, there the hujband 
Jhall be tenant by the curtejy ; as where an ejlate 
[5] for life is limited to a woman ; remainder to her firjl 
fon, and every other fon in tail male, remainder to 
the heirs of her body, remainder to her right heirs ; 
here it is plain jhe is feifed of the inheritance ; yet 
if jhe has a fon, her hujband jhall not be tenant by 
the curtejy, becaufe the contingent ejlate, which is 
to arije on her death, intervenes between her ejlate 
for life and the inheritance. This is a cafe in point. 
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By I Roll. Ahr. 676. MA. fei/ed in fee of lands, 
covenants to jland feifed thereof to the uje of himjelf 
and his heirs, till C. his middle Jon takes a wife, and 
after to the ufe of C. and his heirs, and after A. dies, 
by which it de/cends to B. the elder Jon of A. who 
has a wife and dies, and after C takes a wife; it Jeems 
the wife of B. the elder fon Jhall not be endowed of 
the faid ejlate of her hujband ; becaufe his ejlate is 
ended by an exprefs limitation ; and therefore the 
ejlate of the wife being derived out of it, this cannot 
continue longer than the original ejlate. 

There are cafes, where it has been held that if 
there be a pojjibility of another ejlate to take effefi, 
it jhall defeat the ejlate in dower : fo is i Roll. 
Abr. 677. pi. 6. VIZ. If there be lejjce for life, the 
reverjion to the hujband in fee^ and the lejfee leajes 
the land to the ha/band for the life of the hujband, 
and after the hujband dies, and the lejjee dies, the 
wife jhall not be endowed thereof; becauje there was 
a pojjibility of a reverjion during the coverture as to 
the freehold. 

In the prejent cafe there is no poj}ibility that the 
ijfue of the marriage jhould take by dejcent or inhe- 
ritance : they could take only under the deed by pur- 
chafe, and then the rule in U9. Lit. 40. jhould take 
place, vi%, ** If a woman taketh a hujband jeifed 
of fuch an ejlate in tenements, iic. fo as by pojfibility 
it may happen that the wife may have ijfue by her 
hujband, and that the fame ijfue may by pojjibility 
inherit the fame tenement of fuch an ejlate as the 
hujband hath, as heir to the hujband. Of fuch tene- 
ments jhe jhall have her dower, and otherwije not." 

They injijled that the faid cafe of Plunket and 
Holmes was jlrong in point ; and that fo was Cordaf% 
cafe, which is thus reported in Cro. Eliz. 315, 316. 
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viz. Nota : Coki attorney Jhewed to me a rejblation 
of Gaudy and Anderfon in a caje referred to them by 
the Queen's commandment, in which two points were 
refolved ; where a devife was to two perjons of lands 
to hold for payment of the legacies in a will, and the 
debts of the tejlator, and afterwards to Ed. Cordal 
his brother for life, remainder to hb flrjl Jon in tail, 
and fo to the fecond, the remainder to the heirs of the 
body of Ed. Cordal. Firjl it was refolved, that this 
is no freehold in the two perfons, bat only a term for 
years, although it cannot be Jaid for any certain num- 
ber of years ; for the profits are not certain, nor the 
debts ; yet it is a chattel, and quaji a term, as a devife 
during die minority of J. S. or land extended for 
debt ; and thb is in favour of wills, but otherwije it 
is of Juch a limitation in a deed, for there it b a free- 
L^] hold conditional. F. 8 Co. Manning's cafe. 2dly, It 
was refolved, that the ejlate tail was not executed for 
the poJQ[ibility of the mean ejlate that might interpofe, 
and therefore it was always dbjoined, during the life 
of Ed. Cordal^ fo that of that ejlate his wife could not 
be endowed ; and thb was refolved upon conference. 
The counfel for the plaintiff replied, that the coun- 
fel for the defendant argued, as if the intent of the 
parties were to govern ; but taking it to be fo, it can- 
* not be prefumed but that at the time of making the 
deed it was well known that William Hooker jun. 
would be heir to his father ; and that eo injlante on 
the death of the father the two ejlates would be con- 
folidated : and allowing Plunket and Holmes and 
Boothby and Fernon both to be law, yet they will not 
affefi or come up to the prefent cafe. If the contin- 



gent remainder in this ca 



e had not been dejlroyed by 



the fee falling upon the ejlate for life, they admit that 
the ijfue mujl have taken by purchafe ; but as that 
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ejiate is defeated, and as a condngent remainder once 
dejlroyed can never revive, the ijjae Jhail take by in* 
lierltance, as heir at law to tlieir fatlier ; and tlierefore 
the rule dted out of Co. Lit will not prevail 

Cb. J,' The general qaeflions in this ca/e are; fir/i. 
Whether the contingent remainder was dejlroyed by 
the reverjion iti fefe udling on the eflate for life. And, 
fecondly, admitting diat it was not, and that there 
might be an opening, uriiether this pojjiibility would 
dejfroy the dower. As to the firjl, I am indihed to 
think the contingent remainder is dejlroyed. We 
cannot in this cafe coXLtA the intent of the parties, or 
take into conjideration any jfabjeqaent afi deh9rs the 
conveyance, and therefore to jay any other matter than 
what appean npon the £ice of the conveyance was in 
the conteihplatlon of the parties, cannot be of any 
weight. The cafe of Ktnt and Hartpool feems to be 
a very jlrong cafe in point* 

In the cafe of Punfoy and Rogers^ 2 Sound, 380. 
the exprefs opinion of Haie and the Judges was, that 
the {Surchajing the remainder in fee by the tenant for 
life totally dejlroyed the contingent remainder, and 
that it could never be let in again, though the parti- 
cular ejiate were revived.* 

* M,a Feme Covert waft tenant fir &fi^ remainder to kerfirft 
fin J the re^uerfimer in fee, hefire eaeffin born^ amveyed the in- 
keritance by fine to M. and her hufiand\ zfin <was afterwards 
bom^ and then M. Med. Per Cur, Though if M. bad furvived 
her baron (he mieht have avoided and waived the eftate taken 
by the fine, yet the contingent remainder to the fbn is utterly 
deftroyed, he not being m ^ when the contingency happened; 
for M, and her baron took by entireties^ andfo M. V efiate tvas 
merged befire the contingency happened; and the poflibility which 
ihe had to waive the inheritance, and fo to take back her eftate 
for life, will not preferve it ; for if the particular eftates which 
fu^port contingent eftates are not in effe when the contingency 
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[7] But fappofe the ejlate for life not to be abjblotely 
merged, boc that there jlQl remained an Hiatus to let 
in the contingencies, as in Lewis Bowles's cafe; yet I 
do not think that this po]}ibility will defeat the wife's 
title to dower, when the contingency never happened. 
The books fay that the ejiates in foch cafes are con- 
jblidated ; and none of diem fays, that, if any of the 
ejiates* opened the tcfnancv in fee, the wife coold pot 
be endowed. Cardaf% cajc in Ot9. £/i2. 315, 316. is 
the only ca^ which contradifis theje refolotions ; bot 
in the cafe if Pure/by zndRogerSf this cafe was denied 
to be law : And I have jeen a note of a like cafe in 
the Commati Pleasj where it was Ukewife denied to be 
law by Bridgman. Bat I think the jndgment in 
Duncomi and Duncomb^ 3 Lev. 437. is right. The 
caje was thus : ^' Dcwer^ and npon Nunquamfeifie que 
Dmoer pleaded, and thereon a fpecial verdifi, the caje 
was, WiUiaim Dunc9ihb tenant for life, the remainder 
to ^. ^. and his heirs for the life of WilRam^ the re- 
mamder in tail to William^ viz, to the heirs males of 
his body, the remainder to George Duncomb the now 
tenant. ff^Uiam married the demandant and died 
without iJQIbe, and whether the demandant jhonld be 
endowed, w^s Ae qneJUon ; viz* Whether the re- 

happens, the contingent eftate can nerer arile, whetlier it hap* 
pen! hf Ibrrender, merger, feoffment, or any other way \ and 
judsment aceordingly. 2 SausuL 3S0. a Ijfu, 39. S. C. HiL 
a) 5f 14 Car. a. B, k, Purefiy v. Rcfirs. And per Hate : In 
all cafes 'where the particular eftate u merged in the rrverjioa^ 
there the contingent remainder is gone, though there is m^ 
dewflimg of any eilate : at iftemaat for Ufe^ remainder in tail' 
im ewUit ige ne y^ remainder ia teal im Efe, be, and the tenant fer 
Rfe^ remainder in tail in Efe^ lennes a fine^ this is no difcon- 
tinuance nor devefting any eftate, becaufc each gives fuch eftate 
as he has, and yet the mefne contingent remainder is deftroyed. 
?er Hale Ch. J. 1 Sannd, 380. 
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malnder to J^ S. and his heirs for the life of fVilUam 
Duncamb be Jach an interpojins ejlate between the 
e/iate for the life of fVilliam and the remainder to the 
heirs of his body, that the wife jhould not be en- 
dowed ? and for the demandant it was faid, that the 
whole ejiate was really in fVilliamj and the remainder 
to 7. S* for the life of Wtlliam was no more than a 
pojjibility ; ]b that if IVilKam had committed a for- 
feiture, J. S, might take advantage thereof for pre- 
fervation of remainders. But in the mean time the 
whole ejlate is executed in fV. D. as in Lewis Bowies* % 
ca/e the whole ejlate-tail was executed in the father 
till the birth of the ftrjl fon ; and though by this 
pojfibility the ejlate for the life of fTdliam is not 
merged, yet the ejlate-tail is executed to juch a pur- 
pofe that the wife jhaU be endowed, as 50 Ed. 3. 45. 
Tenant in tail after pojjibility of ijfue extfnfi, with a 
remainder to him in general tail, marries a jecond 
wife ; jhe jhall be endowed, though both ejlates jland 
dijlinfi in the hujband. But the court upon the firjl 
argument hajlily gave judgment for the tenant'* 

And upon the whole I think, that fV. Hooker the 
younger dying before the birth of a fon, the contin- 
gency was dejiroyed ; and in the next place, if the 
contingency was not dejiroyed ; yet as it never hap- 
pened, the wife is entitled to dower. The caje of 
Bootbby and Vernon doth not in the leajl impeach this 
rejblution ; for in that caje the wife was only tenant [^1 
for life, with a pojfibility to her ijjfue. 

Page], Here b nothing but a pojiibility, which 
has never happened, nor can now happen to dijlin- 
guijh this ejlate from an ejlate in fee ; I therefore think 
the wife plainly intitled to dower. 

Probyn J. The dijlinfiions taken in this caje may 
be allowed ; and yet the widow be entitled to dower; 



Hil. Term j Geo. 2. B. R. 13 

befidcs it is iinpo0ible now that the contingencies 
jhoold ever happea 

La J. KfHt and Hartpool is to me a very Jlrong 
caje : the words of the book are a vejling fub nudo^ 
but here there is an afinal limitation to the right heirs, 
which makes the ejlate vejled, and if an abfolute 
veJUi^, there never can be an opening to let in die rc- 
mainc&r | but it is an utter dejlrofiion of it. 

All clear of opinion that the widow in this cafe is 
intitled to dower. Judgment for the demandant. 

EASTER TERM, 

7 Geo. 2. IN B. R. 

Dobfon and others verf. Dobfon. 

WRIT of dower undi nihil habet was Dowtr. 
brought in the duchy court of Lancajievy 
and judgment for the demandant. A 
writ of Seijin was awarded accordingly^ 
and a writ of Inquiry; and on the return 
of ity damages were given to the widow to the full 
value of her dower from the death of her hujband to 
the return of the writ of Inquiry. Error is brought 
in B. R. and the following exceptions were taken by 
the counfel for the plaintins in error. 

Firjl, That no damages can be given in this cafe. * 
Damages are not to be recovered but in a writ of 
dower unde nihil habet^ according to Lord Co. i Inji. 
32. h. But it does not appear that this is fuch a writ, 
for the word unde is left out. 

Secondly, Damages are given a tnorteviri^ whereas 

they Jhould not have been given but from the time of 

L9J fuing out the writ of dower ; jince it does not appear 
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there was any demand of dower in pais ; and in C9 
Lit. 32. It is faid that the demandant Jhould take 
care to make demand as foon as po]}ibley lejl ]be loje 
the value of her dower, and that the heir does no 
wrong till a demand is made. 

Thirdly, there does not appear to have been any 
default in the tenants; the entry being f««/ ipfi 
ixaSf. nm vtn* in the Jingular number, whereas 
there are four tenants ; }o that it does not appear 
that above one was fummoned, nor can it be ajcer* 
tained, which one that is. 

And lajUy, here is a dijcontinuance ; no day 
being given to the tenants to appear on the return of 
the writ of inquiry. 

The counjel for the defendant in error argued, 
that they were intitled to the damages given ; for 
it was incumbent on the plaintiils, if they would 
have escu/ed themfelves from damages, to have 
pleaded touts temps prift* As to the omijjion of the 
word>ttiM/f, the plaintiiFs ought *to have brought the 
original writ before the court by Certiorari^ other- 
wi^ the court will not prejumeit to be Jo. And as 
to carrying damages too far, the natural conflrufiion 
of the words of the Stat, of* Merfn is, that the 
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* Stat, ofMert, so Hem. 3. il. Z>. 1235. '< Of widows which 
after the death of their huflsands are deforced of their dower^ 
and cannot have their dowecB or ^uareatine without plea» whoib- 
ever deforce them of their dowers or quarentiqe of the landst 
whereof their huibands died fcifed, and that the fame widows 
after (hall recover by plea ; they that be conviA of luch wrong- 
ful deforcement (hall yield damages to the fame widows { that 
is to fay, the value of the whole dower to them belonging, 
from the time of the death of their husbands unto the day that 
the (aid widows, by judgment of our court, have recovered 
feiiin of their dower, &r. and the defbrcers nevenhelels fliaU 
be amerced at the King*s plea(urc.** 
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widow Jhall recover danaget tOl jhe have fefjin. So 
It was determined in i LeM* 56. The cafe is this : 
*' Jf^alker and his wife brought' a writ of dower 
againjl yerviee Nevil^ and judgment was given 
upon Nibil dicit; and becaoje the firjl hujbend of 
the wife died jeijed, a writ of inquiry di damages 
was awar^d, by which it was fbond, that of the 
land which jhe ought to have in dower, the third 
part was of the value of eight pounds per Annum^ 
and that eight years elafferunt a iit'timriu viri fui 
proxime ante inqmjitimemj (^ ajjeffanf ddmfia to eight 
pounds; and it appeared upon the record, that after 
Judgment in the writ of dower aforejaid the deman- 
dants had execution upon Habere facias feifinam^ Jo 
as it appeareth upon the whole rcford put together, 
that damages are aJQjeJJed for eight years, whereas 
the demandants have been jeijed for part of the jaid 
eight years ; upon which die tenant brought a writ 
of error, and ajjigned for error, becaufe damages are 
aJQ[ejQ|ed until the time of the inquijition, whereas 
they ought to be but to the time of the Judgment ; 
but the exception was not aUowed \ another error 
was ajligned, becauje that where it is found, that 
the land was of the value of eight pounds per 
Annum^ they have aiFejfed damages for eight years, 
to eighty pounds, beyond the Revenue ; for accord- 
[10] ing to the rate and Value found by vehiifi it did not 
amo«lnt but to Jixty-four pounds: but that error was 
not aljb allowed { fi^r it maybe, that by the Ions 
detainkig of the dower,* the demandants have fu^ 
tained more damaged than the bare revenue, CfTc. 
Another error was ajjigned, becauje damages are 
ajjfejfed for the whole eight years after the death of 
the hujband, whereas it appeareth, that for part of 
the jaid eight years, the demandants were jeifed of 
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the lands by force of the Judgment and execution In 
the writ of dower ; and upon that matter the writ 
of error was allowed." 

To the objefiiouy that there is no default in the 
tenants, becaufe the default is charged in the entry 
in the Jingular number, it is anjwered that cafes in 
dower are intitled to all the favour the court can 
Jhew ; and if the word ipfi be taken in the plural 
number for ipjity to agree with perfona underjlood, it 
will only make it falje latin, which will not vitiate ; 
neither is it a difcontinuance that no day is given to 
the tenants to appear on the return of the writ of 
inquiry. The entries are as in the prejent cafe, v/z. 
Co. Entr. 18 x. Brow. 222. Befides it is aided by 
Stat, 4 Ann. r. ift which among[{|l other things aids 
judgments whereon writs of inquiry are awarded. 

The whole court over-ruled the exceptions on the 
anfwers given, except the third, viz. that there does 
not appear to be any default in the tenants, becauje 
the words in the entry are quod ipfe exaSi, non Vin. \ 

Jince the words feem naturally to refer to no more 
than one perfon, and it did not feem that on the I 

default of one tenant the court Jhould give Judgment 
againjl all; therefore as to this objefiion they 
ordered it to be argued again. 

Afterward in Michaelmas term 8 Geo. 2. The 
counfel for the tenants on this exception argued, 
that the entry of the Judgment being the afi of the 
court, it cannot be intended that more are fummoned 
than are faid to have been fummoned ; and that the 
word ipfe having already a good grammatical Jenje, 
and not repugnant to any part of the record, it ought 
not to be rejefied. And they cited the words of 
Holt Ch. J. in Salk. 324, 325, viz. Where a matter 
fet forth is grammatically right, but abfurd in the 
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fenfe and anintelligible, we cannot reJeS fome words 
to make fenje of the rejl, but mojl t^e them as they 
are ; for there is nothing Jo abfurd or nonfenjical, 
but what by rejefiing and omitting may be made 
fenJe ; but where a matter is nonjenje by being con- 
tradifiory and repugnant to Jbmewhat precedent, 
there the precedent matter which is Jenje jhall not 
be defeated by the repugnancy which follows, but 
that which is contradifiory Jhall be rejefied; as in 
ejefiment where the declaration is of a demife the 
Jecond of yanuary^ and that the defendant foftea^ 
fc'iL the firjl of January ^ ejefied him: here the 
fcUicet mayberejefied as being exprejjly contrary to 
the poftea and the precedent matter." 

The counjel for the demandant argued, that the 
word 1^ Jhould be reJeSed as Jtirplujase ; the Jenje 
and diaion being better without it ; and diat in the 
caje of Fitzgerald and Clanrickard in Comb, 168, a 
woman, tenant in a writ of dower, appeared by her 
[11] guardian, and the entry of the plea had theje words, 
viz. ^od ipft non pot eft dedieere^ and it was the 
opinion of the court that it might refer to her guar- 
dian and be good. 

The court were ilrjl of opinion that in cajes of 
this nature, which wholly turn upon a critical con- 
Jlrufiion of words, it is incumbent upon the court to 
endeavour, if pojjible, to make them good in order 
to maintain the right of the party. That the word 
ipft could not be rejefied in this cafe ; for the rule 
is, that words cannot be rejefied unlejs they make 
an inconjijlency ; but if they have a JenJe as they 
Jland, though it vitiates the thing, they cannot be 
rejefied; otherwise, any thing may be made right 
tliat is wrong. And they faid that the Jlatute 
for the amendment of the law will not help this ; 
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for that jf^ only aids Judgments by confeJIion, nibii 
dicit dr nonfum informatusy (which arc after appear- 
ance) and writs of inquiry execated thereon, bat not 
Judgments by default before appearance. But at lajl 
the court ruled it good, by tsiking the word ipfe (as 
there arc no diphthongs in court hand) in the plural 
number, and fuppojing it to agree with the word 
perfona undcrjlood. The Judgment was affirmed. 

Dominus Rex verfus Poole. 

New trial. T I ^HE court was moved for a new trial on an 
Jl^ information in the nature of a ^0 Warranto 
againjl the defendant, to jhew c^ufe by what autho- 
rity he afied as mayor of Liverpool; for that the 
verdiS was found on the matter of law againjl the 
direfiion of the Judge. Adjourned. 

Afterward in Eajier term this caufe came on 
again, and the Judge who tried it, certified that the 
verdiS was found againjl his direSion, and that he 
was dijfatisfied with it. There were four issues ; 
the three firjl were preparatory to the lajl, and were 
ezcujes for the lajl mayor's adjournment of the court 



* By Stat, ^ Am, e. i6.fea. s. "All tbeftatutes of jeofails 
(hall be extended to judgments which (hall at any time after- 
wards be entered upon confeflion, mAil dicit^ or wmfum itifor- 
matujf in any court of record ; and no fuch judgment (hall be 
reverfed, nor any juldgment upon any writ of inquiry of 
damages executed thereon be ftaid or reverfed, for or by reafon 
of any imperfe6lion, omiffion, defeA, matter or thing whatfo- 
ever, which would have been aided and cured by any of the 
(aid ftatutes of jeofails in cafe a verdifl of twelve men had 
been given in the (aid a6lion or fuit, fo as there be an original 
writ or bill, and warrants of attorney duly filed according to 
the law as is now u(cd.** 
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to a day after the day appointed by the charter. And 

the Jury found that there was no necejpty for fuch 

adjoamment, with which verdifi the Judge reported 

himjelf fatlsfied. The lajl ijjue was whether or not 

the defendant was duly elected mayor, and the Jury 

found him not duly eldfied; and this was the verdiS 

with which the Judge was dijQfatisfted. The point 

of law was, whether the late mayor had a power to 

adjourn the elefiion of a new mayor to a day beyond 

the charter day. 

[12] '^^^ coun/el for the profecutor argued, that though 

it is the general rule to grant a new trial on a Jury's 

finding the matter of law againjl the direfiion of the 

Judge $ yet if it Jhould appear to the court above 

that the Judge had mijlaken the law in his direfiion, 

and that tlmefore the Jury had found right, the 

court would not grant a new trial, jince the Jury 

could at length find no otherwijc ; and it would put the 

parties to the expence of a new trial to no purpofe ; 

for Jhould they again be direfied in the fame manner 

as before, and find accordingly, the court would grant 

a new trial for the mifdireaion of the Judge. And 

it appears in this caje, by the record before the 

court, that the Judge liad mijlaken the law ; and 

though his report is condujive as to matter of fafi, 

the court having no other means to be fatisfied of it; 

yet it is not Jo as to the matter of law, as that may 

be collefied in many cafes from the record. This 

may be compared to the cafe of an immaterial ver- 

difi for the defendant, wherein, if it appears that he 

has made out no title by his plea, or confejjed the 

aAion, judgment will be given for the plaintiff; as 

in cafe where on an information in the nature of a 

^uo fVarranto^ there is a verdifi for the defendant, 

and yet Judgment is given for the profecutor, becaufe 



20 Eajier Term 7 Geo. 2. B. R. 

the plea had not traverfed the ufurpation. In 9. H. 
6. 37. pi. 12. it is Jlated, that if in debt the defen- 
dant pleads fuch matters as jhew that in point of 
law he owes the debt, and yet concludes that he 
owes nothing, the plaintiff may neverthelejs claim 
Judgment upon the confejQiiony and that though there 
jhould be a verdifi for the defendant, yet judgment 
will be given for the plaintiff. 2 RoL Jbr. 99. In 
afiion upon the cafe for jlanderous words, there is a 
plea in bar, and a replication, and ijfue Joined, and 
a verdiS for the plaintiff, yet if the defendant had 
confejjed the afiion in his plea in bar, and his plea 
is injuflicient in law, and the ijfue upon the repli- 
cation is void in law, the plaintiff Jhall have his 
Judgment upon the declaration. HiL 33 Elix. Rot, 
27. between Lacy and Reynolds^ in afiion upon the 
caje for theje words. He is afalfe knaviy and as arrant 
a thief as any is in Warwick gaoL 

They cited i Salk. 173. Jones v. Bodinham^ viz. 
Trefpajs for taking his cattle in A, Defendant J ujli- 
fied a taking in B. by procefs with an impojQTible 
Te/ley virtute cujus he took them, and traverjed the 
taking in A. Upon that traverje ijjue was Joined, and 
found for the plaintiff, and damages ajje Jed : It was 
objefied in arrejl of Judgment, that this ijQTue was 
immaterial, for it is all one where the defendant took 
them, Jince he took them without warrant, the pro- 
cefs being void ; quodfuit concejfum* It was moved 
then for a repleader. Et per Holt Ch. J. a repleader 
cannot be where there is a trefpafs confejed, and the 
verdiS- was fet ajide, and a writ of inquiry awarded, 
becaufe the iJJue being immaterial, the Jury had no 
power to inquire of damages : And Judgment was 
entered for the plaintiff on the confejjion, and not 
upon the verdifi. Viele Mo. 696. Teh. 89. I Cro. 
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[13] 25, 214. Hcb. 327. 2 -R^/. 99. 3 Cro. 722, 778, 
227,214,445. 20*0.678. I Saan. 128. Kay. 
458. 

They cited i Salt. 173. 5/^i^ v. Hajdon^ viz. 
Where the defendant pleads an ill plea, but the 
matter, if well pleaded, might have amounted to a 
good bar or Jajliflcation, Judgment can never be 
given againjl the defendant, as by confejlion; but 
where the matter though never fo well pleaded could 
Jignify nothing. Judgment may in juch caje be given, 
as by confejjiion, as if in caJe for calling him thief 
the defendant jhould Jujlify, for that he received a 
thief. P^ Holt Ch. J. 

Tleh. 169. Hil. 7 jac. i. in B. R. Molimux v. 
Adblineux. In debt in the Common PUas againjl 
Molineux on a bond as heir to his father, the de- 
fendant there pleaded riens per difcent except twenty 
acres in D. in fuch a county. The plaintiiF replied, 
that the defendant had more by difcent in S. viz. fo 
many acres : And upon diat they were at ijfue, and 
it was found for the defendant, that he had nothing 
by. difcent in S. wherefore the plaintiff recovered, 
and had Judgment to have execution of the twenty 
acres in Dale: Upon which Judgment the defendant 
in the Common Pitas brought error; and ajjigned for 
error a difcontinuance in the record of the plea a 
termino pafiba ufque ad term* Mich* after. And 
whether it was aided by the jlatute 18 Eliz. becaufe 
it was after verdifi, was the quejlion ? And it was 
adjudged that it was out of the jlatute, and that it 
is error; becaufe the Judgment was not founded on 
the verdifi, but only on the defendant's confeJJion of 
ajQfets, and the verdifi here was to no purpofe, but 
made the defendant's confejjion more jlrong ; fo the 
jlatute 18 Eliz. is to be intended where the trial 
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by verdiS is the means and caafe of the Judgment. 
Wherefore the Judgment was reverfed. 

Trin. 4 Geo, 2. Broome and fVoodward in MS. 
Trejpajs for entring plaintiff's houfe and taking 
away his goods ; the defendant Jujlified for a dijlrefs 
for rent, and that the goods were appi^ijed and the 
appraisers jwom before the headborough, and the 
rejidue of the money returned. Upon this plea ijjoe 
was Joined ; and verdi£t for the defendant, but Judg- 
ment for the plaintiff; becaufe it appeared by tbe 
a£{ of parliament that the appraifers Jhoold be jwom 
before the Jheriff or conjlable, whereas it was alleged 
in the plea that they were /worn before the head- 
borough. 

E^era^Ann. A cafe in ferjeant Salk. manujcript 
notes. Trejpdjs for throwing down and carrying 
away Jlalls. As to all the trefpafs, bot' throwing 
down, the defendant pleads not guilty; and as Co 
the throwing down a jpecial Jujlification, in which- 
the defendant admitted both the throwing down and 
carrying away the Jlalls; the Judge of the Nifi 
prius refufed to try the cauje becauje the afiion was 
cpnfeJQfed, and afterwards on motion in the court 
above, it was held that the Judge did right. 

The following exceptions were taken to the opi- 
nion of the Judge, viz. that it appears up<m die 
face of the record that the defendant Poole was not 
ele3ed mayor according to the charter; for the 
charter appoints the i8th of O^ober for the elefiion, [14] 
whereas the defendant has jet forth in his plea that 
he was chofen on the 19th, and that the a3 of 
II Geo. I. does not give a power to mayors to ad- 
journ the elefUon at their own will without any 
reajbn to a day when their power is expired. 
Neither does it give any authority even on an 
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adjoarament, to proceed apon a poll taken the fir/I 
day, but they mofl begin de novo. That it appears 
upon the record that the late mayor, whoje power 
determined the day before, prejided at the eleSion, 
when the defendant was cho/en, whereas the aS 
requires that the next officer jhould prejide, the 
mayor's power being determined. That the jlatute 
direSs the elefiion to be begun between the houre of 
ten in tKe morning and two in the afternoon, whereas 
it appears by the defendant's plea, that this elefiion 
began between eight and nine in the morning. That 
it appears that this defendant was elefied the 19th 
of O^ober^ and yet he pleads an eleSion for the 
year next enjuing, whereas by the charter his office 
expires the i8th of OSiober^ wl|^h Is within the 
year. On all which accounts it appears that this 
cannot be a lawful election, and therefore no new 
trial Jhould be grfinted. 

Hardwicki Ch. J. I think a new trial ought to 
be granted in this cafe. The general rule is, that if 
the Judge of niji prius dire£b the Jury on the point 
of law, and they think fit objlinately to iind a verdifi 
contrary to his direSion, that is a fufficient ground 
for granting a new. trial ; and when the Judge upon 
a doubt of law direfis the Jury to bring in the matter 
fpedally, and. they find a general verdiS, that aljb 
is a fufficient foundation for a new trial. But to 
thefe general rules there are fome limitations as clear 
as the rules themfelves. One is, that the Judge 
, hould direA the Jury plainly and certainly. If he 
, hould be wrong in point of law, and the Jury Jhould 
ind contrary to his opinion, and it Jhould appear to 
the fuperior court (under whofe direAion all trials at 
nifi prius are) that the Judge was undoubtedly mif- 
taken, the court would not grant a new trial, becaufe 
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it would be patting the parties to troable and ex- 
pence to no purpoje; and if the next Judge Jhould 
direS the jury in like manner, and they find accord- 
ingly, there mujl be a new trial for mifdire6iion. 
Another limitation is, that it appears upon the record 
before the court that it is impojQfible that the de- 
fendant jhould have Judgment, by reajbn of his bad 
plea, though the verdifi were found for him; but 
then theje things muJl appear very clearly, and it 
mujl be where every thing appears upon the record 
that can pojQSbly arife upon the trial ; for if all the 
matter does not fo appear, and the verdifi may pof- 
jibly prejudice the defendant in point of law, the 
court ought in Jujlice to grant a new trial. But in 
the prejent caje iidoes not appear *jufiiciently upon 
the record, that the law is againjl the defendant, 
nor that his plea is jb bad that he could not have a 
Judgment, were the verdifi found for him. 

Had the prefent caje depended wholly on the 
Common law, it jeems that no new trial ought to 
have been granted; for the law before the nth of 
Geo. I. was takeii to be, that the mayor*s office was iJSl 
determined at the end of the year; and therefore it 
feems that it would have been a void eleSion where 
the adjournment was made to a day after the ex- 
piration of his office; ejpedally when it is done 
without cauje. But the jlatute of* ii Geo. i. 



* Stai, II Geo, i. cap. ^ fe3. i. If in any city, borough 
or town corporate, in EngUuui^ Wales and Bertvick, no election 
(hall be made of the mayor, bailiff or chief officer, on the day, 
or within the time, appointed by charter or ufafe $ or fuch 
eledlion being made, (hall afterwards become void, whether 
Aich avoidance (hall happen by default of officer, or any other 
accident whatever; the corporation (hall not be diflblved : But 
where no election (hall be made, the members of fuch city, Gfc. 
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was made to remedy Jiich inconveniendet, and on 
that afi I think this caofe ought to be tried again. 
It feems indeed it ought to have been the original 
intent of that afi to enable corporations to go to an 
entire new elefiion on a /ubfeqoent day wheie no 
eleSion had been begun before; but notwithjlanding, 
as this is a remedial law to prevent inconveniendes 
arifing from non-ele£Uons of annual officers on the 
charter day, if the words of the afi are large and 
general enough to comprehend the continuing of 
elections began on the charter day, but not com- 
pleated within that time, as the mijchief is the Jame, 
the court ought to give a liberal conjirufiion to them. 
The aS jays that where by any acddent or default 
whatever, no el^on jhall be made on the charter 
day, they may proceed to an eleSion another day, 
^c. According to theje words, fuppofing the mayor 
had done wrong in making a voluntary adjournment, 
the wrong afis of officers were part of what was 
intended to be provided againjl by this aS. It is 
obJeSed, that the adjournment was made to between 
the hours of eight and nine, injlead of ten and two ; 
but this mention of hours In the Jlatute is certainly 

who haye a right to vote, or be prefent at, or to do any other 
aft neceflary to the compleating of, fuch eleftion, are required 
to afTemble in the Town Hall or ufual place of meeting, on 
the day next after the expiration of the time within which fuch 
ele6Uon ought to have been made, unlefs fuch day be Smday, 
and then on Mondqjf following, between ten in the morning 
and two in the afternoon, and proceed to the election of a 
mayor, Qfr. and do every aft neceflary to the compleating Aich 
elefttonj and if upon fuch day of meeting hereby appomted, 
the mayor or other officer, who ought to nave held the court, 
ihall be abfent, then fuch other perlon having a right to vote, 
beinff the neareft then preient, Ihall hold the court and have 
the ume power as belongs to the mayor, Of r. 
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direSory and not rejlrifiive, and intended to prevent 
Jurprlze by beginning at inconvenient times. Now 
as to what appears on this record, there is no pre- 
tence of jurprize in the prefent cafe. 

The next objefiion is, that the mayor who/e oflke 
had expired the day before prejided at this elefiion ; 
and did that appear on the &ce of the record, it 
would be a jlrong objefiion in favour of the proje- 
cutor, but It does not; and therefore the whole 
matter not appearing upon this record, it ought to 
go again to trial, that if the jury jhould find a jpe- 
cial verdifiy the fafis might come more fully before 
the court. As to the objefilon that it is pleaded to 
be an elefUon, for the year next enfuing ; this may 
be, as It were, a technical year, created by the aS of 
parliament; as In corporations where the charter de- [16] 
termines the ofiice on a day after a moveable feajl, 
the officers are neverthelejs faid to be chofen for a 
year. 

The thing that governs greatly in this determina- 
tion is, that the point of law Is not to be determined 
by Juries. Juries have a power by law to determine 
matters of faS only, and it is of the greatejl conje- 
quence to the law of England and to the |ubje3, 
that theje powers of the Judge and Jury be kept 
dijlinS ; that the Judge determine the law, and the 
Jury the fafi, and if ever they come to be confounded, 
it will prove the confujion and dejlrufiion of the law 
of England, 

The other Judges concurring in opinion with the 
Ch. J. a new trial was granted on the common rule 
of payment of cojls. 
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Rice verf. Kelly. 

ON a motion to jet ajide a bail given in before a BaU. 
Judge, the plaintiff not having had notice of 
the bail, and that the defendant put in bail to the 
plaintiff^s fatisfaSion, it was ruled, that leaving 
notice under the party's door is in no caje fuffident 
notice ; and that though notice Jhould not be .given 
to plaintiff of the baO, yet if after the bail is put in, 
he takes notice of it, and makes inquiry after the 
perfons, and declares himjelf jatisfied with them, it 
is the fame thing, as if he had notice before. 

Holiday and others in feveral Suits verf. 

Pitt. 

THIS caufe was argued in B. R. May 17, 1734, privilege of 
and again before eleven of the Judges (Mr. Parliament. 
Baron Carter being abjent) in Serjeants Inn. 

The ft ate of the cafe was as follows : 

A motion was made in B. R. to discharge the de- 
fendant ^ohn Pitt^ ejq. out of cujlody ; l^caufe he 
having been member for Camelford^ in Cornwall^ in 
the late parliament, was arrejled and detained in 
cujlody by jeveral writs of Capias out of the Common 
Pleas^ and Latitats out of B. R. within three days 
after the prorogation, and two days after the diJQfolu- 
tion of parliament before the time of privilege, as he 
alleged, was expired. He was likewije charged in 
cujlody with Jeveral declarations. The defendant re- 
moved himjelf xnlo B. R- by Habeas Corpus. The 
return was produced in court to jhew that he was a 
member of parliament, and affidavit was made that 
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he condntted Jitting till the end of the parliament ; 
and the Judges of ^. R. having conferred with the 
rejl of the judges, it was ordered to be argued again 
before them all. 

The Sum of the Arguments made u/e of by the [17] 
Counfelfor the defendant was as follows : 

There are three principal points in quejUon. 
Firjl ; whether the defendant is iutitled to any privi- 
lege ndeundo after a dijjblution, as well as after a 
prorogation, which was not dijputed. idly, Suppo- 
/ing he has a privilege, whether it appears he was 
taken up within time of privilege. And 3dly, 
Whether he applies to the court in a proper manner 
in order to be dijcharged. 

As to the firjl point, that membere have fome 
privilege redeundo after the diJQfolution of the parlia- 
ment, was never before controverted. The reajbn 
that was the foundation of the privilege Jlill fubjijls ; 
jince it is but Jujl that perjbns who have negleded 
their own private affairs for the public Jervice,]hould 
be jecure from arrejls, till they return to their re- 
Jpedive habitations, where they may better provide 
for the fettling their aifairs ; and that there is no 
difference between prorogations and dijjblutions may 
appear from this, that prorogations are not of that 
great antiquity as parliaments ; two or three new 
parliaments being jbmetimes called within the /pace 
of one year, and there were very few prorogations 
before the time of H. 8. This privilege arijes from 
prescription, and therefore mujl have been the cujiom 
in cafes of dijfolution which only is ancient enough 
whereon to found a prefcription. 

Lord Coke in his treatife of the court of parliament 
fays, that pre/cription has made this privilege mani- 
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fejl to all perjont. In Judge j/tiin^s argomcnt 
aboat the power of parlkunent, p. 38. it U /aid, 
that there is a privilege both for coming to parlia- 
ment and retoming from it, laid down by prejcription. 
The jiatnte of 6 if. 8. c. 16. which enaSs, that no 
member departs before the end of parliament without 
licence, under the penalty of forfeiting his wages, 
Jhews that they mojl have had a privilege of return- 
ing after the diJOfolution. By Stat. 8 Hen. 6. c. I. 
it is enaAed, that all clergymen called to convocation 
and their Jervants Jhall enjoy the jame privilege in 
comings tarrying and returning as members of parlia- 
ment do, which Jhews that members have a privilege 
for returning. The Stat. 35 Hen. 8. c. 1 1. enafis, that 
members jhall have wages for coming and returning, 
as well as during the jitting of the houje. The 
Charter of the Foreji^ c. 11. extends the privilege, 
which nobles jiimmoned to attend the king had to 
kill two deer in the forejl upon their firjl coming, to 
their return likewije. The words are: ^icunque 
archiepi/copus^ epifcopusy comes, vel baro veniens ad nos 
ad mandatum noftrum^ tranfierit perforeftam noftram^ 
liceat ei capere unam hejliam vel duas per vifum fore» 
Jiarii ji prafens fuerit^ Jin autem^faciat comari^ ne 
videatur hoc furtive facere. Hoc idem liceat eis 
redeundo facere Jicut pradiSlum eji. And in 4 Inft. 
308. the words veniens ad nos ad mandatum nojlrum^ 
are expounded of the nobles coming to parliament. 
Rafl. Entr.fo. 664, and the Reg. Brev.fo, 192. take 
notice of a writ De feodo militis Pari, in which are 
[18] the words, pro expenfis veniendoj morando, et exinde ad 
propria redeundo. In 4 Injl. 46. it is jaid that the 
wages are due veniendoj morando et exinde ad propria 
redeundo. Scobell^ Jays, p. 88. that members and 

* Memorials of the Method and Maimer of Proceedings 
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their neceJQfary Jervants have a privilege from arrejls 
eundOf morandoy ^ redeundo; and in p. 108 of the 
fame book, it is mentioned that one Mr. Martin a 
member of the houfe of commons was taken up 
twenty days before the meeting of the parliament, 
and dijcharged by order of the houje, and that they 
came to a refolution that the houfe was privileged 
from arrejb for a convenient time, both before the 
meeting and after the diJQfolution of the parliament. 



It is clear that 
lowed, and a ca 



uch privilege has always been al- 
e is mentioned in Scobell^p, 104, 
of Sir Thomas Shirley^ a member, who was taken 
up four days before die meeting of parliament, and 
was difcharged, and the houje came to the fame re- 
Jblution as in the former cafe. And indeed, as the 
houfe of commons had always avoided fixing any 
number of days for the duration of their privilege, 
lejl they might feem to curb the fame, it was difficult 
to fay exafily to what time it extends, but that they 
only injijl upon a convenient time. The peers in- 
deed have by an order of the houfe fettled their 
privilege to 20 days before and 20 days after. In a 
preface to a treatife concerning the antiquity of 
parliament, written by Mr. Jujlice Dodderidge and 
others, there is mention made of a member of the 
commons, who falling jick, jujl before the rijing of 
the houfe, and continuing fo for fome time, was 
arre|led about jix weeks after, and allowed his 
privilege. In Scobell^s book above mentioned ^. 1 10, 



in Parliament in pafling Bills. Together with fcvcral Rules 
& Cuftoms, which by long and conitant praftice have obtained 
the name of Orders of the Houfe. Gathered by Obfervation, 
and out of the Journal Books from the time of Edward 6. By 
H. S. Efq. C.P. London printed in the year 1670 (i vol. 
iimo.) 
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it is /aid to liave been laid down by the houje in 1640, 
that every member has a privilege of 1 5 days before, 
' and the like time after the jitting of the parliament. 
The cafe of Thorpe the /peaker/ arrejled in the 
time of Hen, 6. (an. 31) which was fo jlrongly in* 
Jijled upon by the other jide, in the argument in ^. ^. 
is taken notice of in Moore 340. and it is faid to be 
daring the interval of parliament; bat it is not men- 
tioned how long it maji be in that interval. Bejides 
Thorpe was arrefled at the fait of the dake of ITork. 
In I Brownlow gif a privilege of 40 days is alleged 
and not denied, thoagh indeed the coart gave Judg- 
ment againjl the defendant, but it was upon another 
point. 

In 2 Lev. 72. in the caje of the earl of Jthol and 
earl of Derby ^ it is jaid that fome lords being con- 
fulted jaid that they injijled upon 20 days before and 
after, but that the commons had always claimed f 

* EHyngc. The ancienf Method and Manner of holding 
of Parliaments in England. (Lond. xamo. x66o) pp. 194, 
196. 

t The ear] of Athd having a decree againft the earl of 
Derby for 7000 /. the portion of his wife, who was (ifter to the 
earl of Derby ; upon a queftion touching the privilege of peers 
in parliament, how long it lafted ? The lord chancellor before 
he would grant a fequeftration, fent to the lord HoUis and 
other lords to be informed in this matter ; who hereupon fent 
him two orders of the houfe of lords, the one dated the aSth of 
May 1614, the other the 27th of Januarj 1628. entred in the 
journal book of the houfe of lords; by which it appears, that 
they declare their privilege commences from the tejie of their 
writ of fummons to parliament ; and that upon every (eflion 
and prorogation their privilege is for twenty days before, and 
twenty days after each feffion, which the order fays, is time 
enough for them to come from all parts of the realm, and to 
return. Hereunon the lord chancellor ordered the fequeftration 
to be delivered and executed immediately after the twenty 
days : But it is (aid the commons never aflfent to this, but 
claim forty days after and before each feflion. 2 Lev, 7 s. 
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40. The fame thing b fald in i Sid. 29. There 
never was a doubt, but that a member being taken [19] 
upon Mefm Procifs had a right to privilege; thoi^ 
it was jbmetimes a quejUon, where he was taken on 
an execution, lejl the debt m^ht be Iqfl ; but it is 
now fettled that privile^ lies even in thoje cajes. 
Moor 57. Latch 48. even witneJQes, juries, and 
barrijlers at law have a privilege eundo it rednrndo^ 
to and from the courts where their attendance is re^ 
quired. And in Ra/iaFs Entries 158, there is a 
writ for dijcharging, even the jervant of a Juryman. 
And it is much more reajbnable that a perjbn 
attending the high court of parliament, jhonld have 
this privilege, tluin one attending the lower courts of 
Jujlice. The jlatute iz i^ i^WllL 3. c. 3. takes 
notice of this privilege of freedom from arrejb, and 
makes no dijlinSion between a prorc^tion and a 
dijQfolution. 

As to the jecond point; it cannot be juppojed 
that the convenient time for freedom from arrejls was 
expired in the prefent cafe ; jince the parliament 
was prorogued only the i7th,diJQfolved the i8th,and 
the defendant was taken up the 20th of Aprils smd it 
cannot be juppofed that three days are a convenient 
time for returning into the remotejl parts of the 
kingdom, for which this gentleman ferved, and where 
his habitation mujl be fuppofed to be, and all his 
concerns, papers and vouchers lie. Neither can he 
be Imagined to have Jettled his affairs in town in |b 
Jhort a time as the fpace of two days. The privilege 
of the high court of parliament ought not to be re- 
Jlrained in fo jlrifi a manner as that of a witnefs 
fubpcenaid to attend a court of Jujlice ; but yet even 
in the cafe of a witnefs it has been determined, that 
a fmall deviation from the road jhall not be a for- 
feiture of his privilege, as he may do it to provide fuf- 
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tenancc or ahorfe for his journey. Bro.Ab.^Prhilege^, 
And it was adjadged Trin, 13 Ann. in the cafe of 
Hatch and Blijfet^* where a ^tnefs who had given 
his evidence at the aj^izes at Winchefter was arrejled 
in that town the day after, that fo fmall a delay was 
no forfeiture of his privilege. 

As to the third point ; this application for relief 
is made in a proper manner ; as of late years many 
things have been done by motion in court for the ex- 
pedition of Jujlice, which were formerly required to 
be tranjaSed with greater Jblemnity. In many cajes 
where parties were formerly put to bring their Audita 
^erela^ they are now relieved on motion. Perjbns 
arrejled on a Sunday^ and ambajfadors fervants are 
difcharged on motion. A Perfon arrejled on a Sun- 
day contrary to the Stat, 29 Car, 2. c. 7. would no 
[20] doubt be discharged on motion. So was the witnejs 
in the above mentioned cafe of Hatch and Blijfet, 
According to i Sid. 42. Sir Richard Temple defendant 
in a trial at bar in C. B. moved that court to put off 
the trial, he beins chofen a member in the enfuing 
parliament, and there was no objeftion made that it 
could not be done in a fummary way ; but the court 
required a certificate of his being a member in that 
cafe. In the prefent cafe the return is laid before 
the court, and all the fatisfaSion given of his being 
a member that it can receive : The necejjity of the 
thing requires it to be done in a fummary way ; jince 
very great inconveniencies will attend the determin- 
ing it in the manner of a plea ; for the defendant 
mujl remain in cujlody a long time before it can be 
tried, which will elude the lawful privilege, and 
bring him into the fame difficulties which diat was 

• Gilbert Rep. K. B. 308. 
F 
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ejlablijhed to prevent. It Is true, indeed, that no 
precedent can be jhewn of a member of parliament 
being dijcharged upon motion, bot that majl be 
becaufe no one was ever before fo hardy, as to arrejl 
a perfon intitled to privilege of parliament, in fo 
jhort a time after the diJ[folation. 

Argument of the Counfelfor the plaintiffs. 

As to the iirjl point, viz. whether the defendant 
is intitled to privilege after diJ[folution ; a caje has 
been cited, which afcertains the privilege of peers, 
but as to that of the houje of commons, there was 
juch variety in the cafes cited, juch uncertainty in 
the time limited, that they could by no means be 
jufficient grounds, whereon to found a legal pre- 
jcription. It is apprehended there remains no 
privilege from arrejls after a dijQblution; Jince the 
reajbn which firjl jerved for creating it ceajes, as 
there is no further trujl repofed in the members, nor 
has the public any further concern or interejl in the 
Jecurity of the perfons of thofe who were before their 
reprejentatives ; and ctffantt caufoy ceffat iffe&us. 
Privileges of this nature ought not to be favoured 
nor extended, as they hinder the Jub(efi from recover- 
ing his natural right. Prorogations are much more 
ancient than the time of Hen. 8. as may be jeen by 
the titles of Jeveral jlatutes made before that time. 
The uniform language of the books is, that privilege 
is allowed pendente parlianunto^ and fedente curia. 
Coke 4 In/i. 48 . Dy. 60. Bro. Jb. , Privilege^ pL 66. 
Cotton* s Records 596, 701 (^ 704. In Sir Rolert Jt- 
kins' s Parliamentary and Political Traits 42, a writ 
is mentioned that the members, dumjic in parliamentis 
noftris morenturarrejlariaut implacitariminimedebeant^ 
(^c. The Judgment on -that fame writ has the fame 
words ; and in HakewelPs Modus Tenendi Pari. 63. 
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it is /aid that the parliament does not alFow a privi- 
lege from arrejb tempore vacattMts fed tantumjedenU 
Curiae The fame book mentions that Thorpe Jpeaker 
of the lower hoofe in the time of Hen. 6. was taken 
in execution in time of vacation, and the hoafe on 
their meeting prejented a petition to the king and 
hoaje of lords that their jpeaker miffht be rejlored to 
them, and the Jadges being ajked their opinions, the 
L^'J Jpeaker was not returned, bat a new one chojen.* 
Crompton in his Jarifdifiion of courts (p. 1 1.) makes ufe 
of the jame ezprejflon as Haketvell^ that privilege is 
only allowed during the Jitting of the houfe. In 4 Inji. 
24. a writ is mentioned to be in the parliament roll, 



* The truth of this was, that the judges avoided giving 
anj opinion in it \ for that the determination of the pnvilege 
of parliament belonged only to the parliament \ as appears 
from 13 Co. 63. The words aret ''another parliament m 31 
H. 6. which parliament began the 6th of Marck^ and after it 
had continued ibme time, it was prorogued until the i4.th of 
Fehruaryi And afterwards in NBckaelmat term Ammt 31 £f. 6. 
Thomas Thorpe the (beaker of the houie of commons, at the 
iuit of the duke of BuctoMghamy was condemned in the Ex- 
cJkeauer in loooil damages for a trefjpafs done to him 1 The 
14th of Februioy^ the commons movea in the upfier houie, that 
their fpeaker might be fet at liberty, to exercire his place t The 
lords refer this cafe to the judges ; and Fortefau and Prifta^ 
the two chief juftices, in the name of all the judges, after fad 
confideration and mature deliberation had amongft them, 
aniwered and (aid, that they oueht not to anfwer to this 
oueftion ; for it hath not been uied aforetime that the juftices 
mould in any wife determine the privilege of this high court 
of parliament ; for it is fo high and mighty in its nature, that 
it may make laws ; and that, that is law, it may make no law: 
And the determination and knowledge of that privilege be- 
longeth to the lords of the parliament, and not to the juftices : 
But as for proceedings in the lower courts in fuch cafes, they 
delivered tneir opinions. And in 12 E, 4. %. in Sir John 
FajhtCs cafe it is holden, that every court (hall determine and 
decide the privileges and cuftoms of the iame court, &c.** 
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that members jhall not be arrejled quamdiu parlia^ 
mentum duraverit. i Brownlmv 91. is an argument 
againjl the defendant rather than for him, jince It was 
given againjl the perjbn alleging his privilege. The 
caje cited from 2 Ltv. 72* is the caje of a peer. The 
Jlatute of 6 Hen. 8. 16. which has been mentioned, 
can only Jhew that members were intitled to privilege 
daring the JeQion of parliament, and while wages 
were allowed. It cannot be /aid that they claimed it 
40 days before, and 40 days after the Jitting of the 
parliament ; for in 4 Injl. 46. mention is made of a 
writ direfied to a corporation to pay their burgejjes 
their wages; whereby it appears that the whole 
allowance given eundo^ morandoy and ndeundo during 
the jeJQIions, vix. for 21 days, was four Jhillings a 
day. There is a caje mentioned in the Jame book, 
that a parliament being called and dijjblved by the 
king's death, Jajl before the Jitting, it was doabted 
whether the members were intitled to any wages at 
all \ and it was put upon this, that fome precedent 
Jhould be Jhewn for it ; but it does not appear that 
any one was found. And if no precedent can be 
Jhewn for privilege after the dijfolation, it is a Jlrong 
prejumption there is none. 

As to the fecond point, viz. that he Jhould have 
a privilege for a convenient time to return ; he has 
not fet forth in his affidavit, that he was returning, 
or even preparing to return to his proper habita- 
tion; but our sufidavits fwear that his conjlant 
habitation for two years lajl pajl has been within 
four miles of London^ Jo that three days was above 
a convenient time ; and it is plain he did not uje 
that legal diligence in returning that he ought to 
have done ; fo that it lies wholly at the difcretion 
of the court, whether they will dijcharge him or [22] 
not. Witncjjies attending a trial have the Jame 
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privilege from arre/b as members of parliament, 
and yet no precedents can be prodoced in which 
a longer time was ever allowed for their Jlay, alter 
they had given their evidence, than till the day 
after. The ca/e in Brooke^ which Jays a fmall 
deviation Jhall be no forfeiture of privilege of a 
witnejs, is a Jlrong argument that a great deviation 
JhaU. 

As to the third point ; as no caje has been cited, 
in which a member of parliament has been dij^ 
charged on motion, it is a Jlrong prefumption no 
/ach thing ever was done. He ought either to have 
brought his writ of privilege, or to have pleaded it. 
In Dytr 60. in the caJe of a member of parliament 
taken in execution, a writ of privilege is mentioned 
as a proper remedy. Sir Hen. Finch Jpeaker of the 
houje of conmions wrote a letter to the court of 
King*s Bench upon the arrejling of a member of 
parliament, certifying that he was intitled to pri- 
vilege, in order to his difcliarge ; but the court 
would not allow it, for that a Jpecial Superfedtas 
ought to be iJQfued out redting his privilege. Latch 
48. In the cajc of Sir Richard TcmpUf in Sid. 42. 
cited by the other Jide, the court would not grant 
his motion, as he only made affidavit of his being a 
member, and demanded why he could not bring his 
writ of privilege, i SaU. 511. A peer being ar- 
rejled, injijled on being difcharged on motion, but 
the court were of opinion they could not do it. The 
reajbn why witnejjes and barrijlers at law are dij^ 
charged from arrejls upon motion is becaujc it is a 
contempt of the court on which they attend ; and it 
is commonly done by judges of niji priuSf and not 
by the court from whence the Procefs iJQfues. Am- 
bajfadors Jervants are difcharged on motion, becaufe 
the Stat. 7 Ann, c. 1 2. exprefsly ena^s that all Procefs 
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againflthein jhall be void. The Stat, of i Ggo. 2. c. 14. 
which privileges jeamen from arrefls in /bits under 
Juch a Jbniy impowers the coort to di/charge them 
on motion. The Jame provijion there is in the afi 
againfl mutiny and dejertion, which Jhews it to be 
the opinion of the l^jlatnre, that they conld not be 
relieved on motion withoat that danje. A writ of 
privfl^e is an ezpedidoos way which can cauje no 
failore of jo/lice. Attomies are never dijcharged 
on motion, i Salt. 544. An attorney of the C B, 
Jued in B. R. applying to the coort for a dijcharge 
by way of motion, was ordered to bring his writ of 
privilege. 

LajUy, it is jabmitted to the Judgment of the 
court, whether or not the defendant by removing 
himjelf into B. R. by Habeas Corpus^ has not fnl^ 
mitted to the Juri/difiion of the court, and is not 
become a prijbner by his own voluntary afi. In 
Dyer 336, pi. 18. a derk in Chancery was taken in 
execution in C. B. he /bed out a Superfedeas to the 
JherifF quia executio impreviJi emanavit^ and after- 
wards jiied out his writ of privilege, but the court 
dijallowed it ; becau/e they were poJJeJQfed of his 
plea, coming from himjelf; but faid, that had he not 
entered fuch a plea his privflege Jhould have been 
allowed him. 2 RM. Ahr. 69. Brooke title Prhn^ 
lege 25. The clerk of the Hanaper was fued in the 
exchequer. He imparled and afterwards fued out [23] 
his writ of privilege ; but^^ Tot. Cur. he had lofl the 
advantage of it, becaofe he had imparled, and by 
that confejfed the Jurifdidion of the court. I Sid. 29. 
Lord Ward pleaded his writ of privili^e after im- 
parlance, and the court would not allow the plea. 
And with refped to fome of the plaintiffs, the de- 
fendant was not arrejled ; he was only charged in 
cujlody with declarations. 
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The Goonjel for the defendant replied, that the 
a& of parliament cited, which allowed of application 
to court by motion, Jhewed the reafonablenejs of the 
thing. To the objefiiont, that bringing the Habeas 
Corpus was a waiver of the defendant's privilege, 
and that he was not arrejled by fome of the plain- 
tiffs ; it was anjwered, that he had neither pleaded 
nor imparled, whereby to admit the Jari/didion of the 
coort. He was tiktn and detained by Jeveral 
Capiat s out of the C B. and two Latitats 01 B. R. 
before the charging him in cujlody with declarations; 
and therefore if the arrefh appesu* to be illegal, the 
declarations mufl fall likewije, as being grafted on a 
wrong. He was taken on theje writs before the 
bringing of the Habeas Corpus ; and it can never be 
interpreted that removing ones felf from a worje 
pri/bn to a better, is a prrender of ones /elf into 
cujlody : nothing is more common than for perjbns 
under illegal arrejls to fue out this writ in order to 
their being difcharged. 

Afay 27. Lord Hardwich C. J. delivered In B, 
R. as the unanimous opinion of the eleven Judges 
who were pre/ent at the hearing, that the defendant 
was intitled to the privilege of parliament redeundo; 
that it was not necejfary in this caje to determine to 
what predje time it was limited ; for Juppojing it 
to be only for a convenient time, die defendant was 
arrejled within that convenient time ; he having been 
taken within three days after the prorogation, and two 
after the dijjolution of the parliament, and that con- 
fequently his perjbn ought to be dijcharged in a proper 
and legad manner : But that the remaining quejUon 
is, what is that proper and legal method, whether by 
writ of privilege under the great feal upon record, 
or whether It may be done by motion upon affidavit. 
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As to this point the Judges are all of opinion, that a 
writ of privilege is a proper method to be taken 
for the dijcharge of the defendant's perjbn. Bat 
there was a great doubt and jbme variety of opinion 
amongjl them, whether the court could di/charge 
him in the method now taken upon a motion or not ; 
no caje having been produced from the books wherein 
any perfon intitled to the privilege of parliament was 
dijcharged in this manner. But this being a matter 
of great confequence, and the Jhort time between the 
hearing and the lajl day of the term being taken up 
in neceJQfary bujinefs, the court was of opinion to 
enlarge the rule till next term without prejudice to 
the defendant's bringing his writ of privilege, and if 
the defendant does not think fit to bring his writ of 
privilege in the mean time, but injijls on the method 
already taken, they will then give their opinion upon 
the matter after having given it the conjideration it [24] 
will require, it being altogether a new proceeding. 

Trin. 8 Geo, 2. The defendant petitioned in 
Chancery purfuant to the opinion of the Judees for a 
writ of privilege direSed to the jujlices of B, R. to 
difcharge the defendant out of the cujlody of the. 
mar/hal of that court. The lord chancellor Talbot 
ordered this matter to be moved in court, and took 
to him the aj[|ijlance of the majler of the rolls. But 
the aflfidavits of notice to the jeveral plaintiils not 
being /uflficient, the matter was adjourned. And the 
lord chancellor took notice that the writ which the 
defendant prayed was drawn up in order to dijcharge 
him not only from the fuits recited in the writ, but 
from all others whatfoever, whereas he might be 
charged at other juits than thofe in B. R. 2dly, 
His lordjhip objerved, that the form of the writ 
which they prayed was varied from the common 
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fonn ; that they had recited that members of par- 
liament had a privilege of returning, bat as to their 
own cafe, only jaid that the defendant was preparing 
to return ; that the writ redted only that he having 
been arrejled was Jince charged with feveral deda* 
rations, whereas it might be materiad to mention 
the Jeveral times that he was charged with each ; 
for that he might be charged with Jbme jince the 
time of privilege, and that it would be matter of veiy 
different conjideration, and very doubtful, whether or 
not tho/e with which he was charged after the time 
of privilege, ought to be fuperjeded. His lordjhip 
added that tliis was a qnejtion of as great nicety as 
perhaps ever was moved. 

The majler of the Rolls ajked the coun/el for the 
defendant, whether they took this remedial writ to 
be in the nature of an original or Judicial writ ; they 
anjwered iii the nature of an original ; whereupon 
the majler of the Rolls told them they mujl then look 
for it in the Regtfter^ or el/e conjider whether the 
Stat. oT Wiftminftir 2. which gives a writ in conjimili 
cafu extends to the prejent caje. 

The counfel for the defendant finding theje dif- 
ficulties arije as to the obtaining a writ of privilege 
applied to die court of B. R. for the opinion of the 
twelve judges upon the point, which remained un- 
determined, viz. whether the defendant could pro- 
perly be dijcharfi;ed by motion. 

The twelve judges met asain in order to take 
this point into conjideration ; Mr. Baron Carter who 
was ab/ent from the former argument being then 
pre/ent; and on Jufy 3, I734« Lord Hardwicke de- 
clared in B. R. that by tne opinion of ten of the 
judges againjl two, the defendant, as the law now 
Jlands, is proper to be difcharged on motion. 

G 
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The two Judges who dijjented were the Lord 
Chief Baron Reynolds and Mr. Baron Tbompfin ; the 
former was only doabtftil whether it could be law- 
fully done or not ; the latter was more inclined to a 
pojitive opinion, that it could not be done. 

The main points on which the ten Judges founded 
their opinion, are as follow. 

There are two conjiderations in the prefent cafe ; [25] 
flrjl how the law jlood as to this point of difcharg- 
ing on motion before the jlatute 12 & 13 ff^. 3. c. 
3. And 2dly9 Whether that Jlatute has made any 
alteration in the law, as to this point, and what 
alteration. 

As to the firjl, all the Judges of England are of 
opinion, that before the jlatute of ff^. 3. the regular 
method to be taken by a member of parliament 
arrejled within the time of privilege, in order to be 
dijcharged by the courts of Weflminftery was to Jue 
out a writ of privilege. That writ was a Super- 
fedeas to the a£iion. It might be, and generally was 
pleaded as a Superfedeas^ and in the injlances in 
which the privilege of parliament has been pleaded, 
the Judgment of the court is prayed, ft curia cognof- 
cere velit faf debeat. In Prynnis Regifter of Par- 
liamentary fVrtts^ there is a chapter concerning this 
matter, p, 660. and though his reafoning is not quite 
right, yet it is a very ujeful colle£iion, for he has 
printed verbatim mojl of the records relating to this 
purpofe. Thus the matter Jlood at Common Law. 

As to the jecond conjideration, whether the Jlatute 
12 & 13 ^. 3. c. 3. has made any alteration in the 
law, as to the matter of difcharging ; ten Judges 
are of opinion that it has made two alterations. 
Firjl, that it has taken away the old plea to the 
JurifdiAion of the court; and 2dly, That it has 
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made it illegal to arrejl the Body of any perjon 
having privilege of parliament. 

As to the firjl, it enafis that any perjon may 
commence and profecute any fuit againjl any peer 
of this realm, or member of the honje of commons, 
from and after the dijjolntion or prorogation of par- 
liament, and from any adjoumroent for above 
fourteen days till a new parliament Jhall meet, or 
the fame reaJQfemble ; any privilege to the contrary 
notwithjlanding. The intention of this daoje is 
only to abridge the privilege of parliament Then 
follows a provijb, that this /hall not extend to the 
fubjefiing the perfons of members having privilege, 
to arrejls. And then is an enaSing claufe, that any 
perjon jhall have fach proce/s oot of any coort of 
record againjl perjbns having privilege of parlia- 
ment, as they might out of time of privilege ; and 
then it concludes negatively in this manner, but Jhall 
not arreft or impri/on the body of any knight^ burgifsy 
ice. during the continuance of privilege. The con- 
fequence of this afi is, that it has msde it lawful to 
proceed againjl any member after prorogation, and 
during time of privilege. Therefore they cannot 
plead to the JurijdiAion, whether the court ought to 
proceed in the afiion ; jince by this afi an apparent 
Juri/diSion Im given ; nor can they plead In avoid- 
ance of the writ or procefs of Capias of Latitat; for 
that would be only in abatement ; nor is there any 
injlance of juch a plea, if not given by aA of par- 
liament. In the caje of IViddrington and Charlton^ 
HilL II Ann* (10 Mod, 86.) where a man was 
brought in on an appeal by erroneous procejs, it 
was determined, that as it was only to bring him in, 
he could not plead to the proce/s, though he might to 
[26] the Jurijdifiion or afiion ; therefore jince by this law 
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per/ons Intitled to privilege of parUament cannot 
have the old plea to the JurijHifiion, the quejUon is, 
how they can take advantage of this privilege. And 
the ten Jadges are of opinion that it may be done 
by motion, and more e/pecially upon this ground, 
that the slSL has now made the execution of this 
procefs by arrejl of the body irregular and illegal. 
This afi has done two things ; flrjl it has enaSed 
a new method of proceeding againjl perjbns having 
privilege of parliament by Jummons, attachment, 
and dijlrejs infinite, C^c. 2dly, It has enaSed 
that no perfon having privilege Jhall be arrejled or 
(mprijbned. Thefe lajl, whidi are negative words, 
have made this privilege part of a general afi of 
parliament, of which die courts of law mujl take 
due notice, and therefore do not neceJQfarily want 
this privilege to be certified to them by writs, as they 
did formerly. At that time this privilege was only 
founded upon ufage, but now it is part of a general 
jlatute. But though the courts of law take notice 
of the privilege, they can take no notice of the 
perjbn of the member till it be made appear to 
them ; and this is properly done by the return as it 
was in the prejent xzft. In Sir Richard TempU*s 
caje, reported in Sid. 42. Raym, i%* r. i. KebU 3, 
13, 1 6. the court told Sir Richard^ he mujl either 
produce his return, or plead his writ of privilege. 
SaU, 511. Lord Banbury's caje, a Latitat was 
taken out againjl him by the name of Charles KmUys^ 
e/q. and the court jaid that they would have dip- 
charged him on motion had the writ run in the name 
of Lord; and H^lt C. J. further added, that had his 
lordjhip ever been called to parliament, the court 
would have dijcharged him on motion. This imports 
that had any matter of record been jhewn it might 
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have been done on motion. Therefore it now 
appearing by matter of record, at the retom of the 
writ is, that the defendant was a member of parlia- 
ment at the time of the arrejl, it is broaght to the 
caje of a perjbn arrejled in an illegal manner ; and 
may be compared to the caJe of an arrejl on a 
Sunday; there the party is never put to plead in 
avoidance of the writ, bat is dijcharged on motion ; 
as in the caje of ambaJQfadors fervants, where, ihouffh 
in the aS there is only a declaratory dan/e, that the 
procejs Jhall be void, yet the party is always given 
the mojl fummary benefit of it by being dijcharged 
on motion; though the motion is never made to 
quajh the procejs. Thus, as to the aAs againjl 
frivolous and vexatious arrejls, which enafi that no 
perjbn jhall be arrejled for a debt under i oil by 
procefs ijftting out of any fuperior court, and iajUtute 
a new manner of proceeding by jerving the defen- 
dant with copy of proce^ ; if a perjbn is arrejled 
the court dijcharges him on motion. On this con- 
jideration, the ten Judges are of opinion, that jince 
the jlatute 12 (^ 13 ^. 3. c. 3. this is an illegal 
and irregular arrejl, and therefore the defendant is 
proper to be difcharged on molicm ; and that it is 
dijcretionary in the court to proceed either to dif- 
charge his perjbn on a writ of privilege, if brought, 
or in the manner now taken: And this is but jimilar 
to other cajes in the law, as where witnejfes. Jurors 
[27] or parties to fuits are arrejled. The privilege on 
which they are difcharged, is the privilege of the 
court whereon they attend, and anciently writs of 
privilege ijfued out in thefe cafes, a great number of 
which may be jeen in Raftald Entries; and though 
in thefe cajes a writ of privilege may be brought ; 
yet it is Ukewije the long ejlabli/hed courfe, to dif 
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charge them on motion. When this is done by the 
court on which they attend, it is as their own pri- 
vilege, but when they are dijfcharged by the jiiperior 
court whence the procejs ijfued, it is by taking notice 
of the privilege of the courts below. In the caje of 
Hatch and Blijfet mentioned in the argument, the 
witnejs was not discharged by the Judge of ajjize ; 
but the next term a motion was made in B. R. to 
difcharge him ; and this court took notice of the 
privilege of the court of nifi prtus^ and this is as 
jlrong a cafe in point; as that privilege was not 
certiiied by any matter of record. And the ten 
Judges are of opinion, that by puttii^ this conjlruc- 
tion on the afi of 12 & 13 W. 3. they make it the 
mojl remedial and eajy to the party. 

His lord/hip added, that as to the matters injijled 
upon as a waiver of the privilege, the court could 
not take notice of them ; but they being by way of 
private contrafis between the parties, if they are 
broken they mujl take their remedy another way. 
It has been generally held that no waiver of privi- 
lege is good, but under hand, nor was there ever 
known any waiver of privilege againjl the perfon, 
but only to give a power of juing. The court was 
of opinion, that there was no occajion for a Super-' 
feieat in this caje, as the marjhal is an oflficer of the 
court, and therefore ordered a rule to be made for 
the dijcharge of the defendant out of cujlody upon 
filing common bail. 

Evans "oerf. Bird. 

^ I ^HE court granted leave to execute a writ of 
I inquiry before the chief Jujlice at his fittings 
\nMiddlifix; it being againjl the jherifPs officer. 
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[28] Rex verf. Juftices of Peace of Surry. 

• 

IN this cafe the court held that they could grant 
a Mandamus to the JujUces of peace, to grant an 
ajjignment of the prijbner's effefis to the creditors, 
pur/uant to the jlatute 2 Geo. 2. but that a Man" 
damus will not lie to them to grant it to any par- 
ticular perfon, becauje the afi has left that to the 
jujlices difcretion. 

Rex verfus Juftices of Shrew/bury. 

ACERTIORJRI was moved for to remove a p^ ,^ 
poor's rate made at the /ejions; and the tJte'emwd! 
court granted ruU to Jhew caufe, becauje it was Jaid 
this differed from the cafe of Utoxetn pari/h,* be- 

* This cafe was in £. 5 Gto, a. and is thus reported by Sir 
Jokm Strangi^ /• 93** " Upon great debate, and fearch of 
precedents, it was held, that a Certiorari would not lie to 
remove the poor's rate itfelf, the remedy being to appeal, or 
by aftion when a diftreis is taken, which will anfwer all the 
end of juftice in coming at an unequal rate ; whereas if the rate 
itfelf (hoidd be required to be fent up, great inconveniences 
and delayv would follow ; and a cafe was cited MirA. 10 Atm, 
Regima ▼. Inhab, de St. Marj the Virgin in Marlborough^ where 
it was Co re(blved.** The fame cafe is reported in a MS, as 
follows: Mr. fF, moved for a Certiorari to remove a rate 
which was appealed from to the feflions. Mr. A, ftron&rly 
oppofed it, faymg it was never done, and if it was removed it 
could be of no ufe. He cited 1 Salk. 483, 514. Cart A, 464. 
HiU, 7 Geo, I. IL and Inhabitants of BrUgward, Hill. 3 Geo, 
1. Rex and Inhabitants of Winfeinton^ Mich. 7 Geo, and Rtx 
and Inhabitants ^Bamftable; and he faid that a rate is never 
made a record of the fefllons, but is only ufed as an evidence; 
and if the rate be confirmed, it is always delivered back to the 
parifli officer to collect his money. Mr. f, contra argued, 
that if this do^rine was allowed of, the juftices would make 
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cauje there the rate was made by the officers of the 
parijhi from which they might have appealed to the 
jeQionSy whereas here the rate was made by the 
jojUces of peace at their JeJJioos. 

themielves abfolute judges \ and though they made an order 
confirmine a rate, which was void in it^lf, yet this court would 
not be able to examine into it, and Tuppoie this court fliould 

Suafh an order of feflions revet^ng a rate, then the rate would 
and in force, when perhaps, conld you fee the rate, you 
would think it ought to be let aiide. 

Lie Juft. If ue rate be not good, the party has his 
remedy on a diftreis. The complaint is on the afleUment, and 
the rate is only an evidence of that, and the a^ of the feflions 
has only a relation to the afleflment, which, I believe, is always 
kept by the officer, not by the court« 

Pogi Juft. I cannot nnd out a diftinfUon between a rate 
and an sifleflment ; I apprehend they are the fame. 

Ch. Juft. A Certiorari goes to remove the order, and for 
what i Why to fee whether it be ^ood or not, and how can 
we judffe whether the rate be gooa or not, unleft we fee it. 
I hare been for fome time of opinion, that when a Certionai 
goes to remove orders cum ommbus ea taugetC^ every thing 
ought to be removed that may let the thing in a true light. 
I do not mean every matter of BlA, for that is impofltme ; 
but how can we know whether this rate be good| aniefi it be 
returned. 

Probju Juft. If a rate be void in itfelf, muft there be no 
way of coming at it, and ftiall they levy money on a rate, which 
in itfelf is void ? To what end is a CerHtrari granted, if it 
ran only remove the order, and that on which it ia groonded 
cannot appear. 

The wnolc court ieemed to think the rate (hould be re- 
moved, but took time to confider of it, and look into pre- 
cedents. 

Afterwards this cafe was fpoke to again; and Lee Juft. 
cited a cafe from hb notes, Trm. lo Ann, St, Marft parifti in 
Marlbweugh^ where a rule for a Certiorari to remove a rate 
was diicharged merely for the inconvenience that might arife; 
and Parker then Cb. Juft. faid, they had better take their 
remedy by aopeal or on the diftrefe ; and upon the authority 
of this caie toe rule granted in the cafe at bar was diicharged. 
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[29] This caje coming on again, apon the rule to Jhew 
can/e, Mr. S. Jaid, that the chief reajbn why the 
Certiorari was denied to remove a poor's rate in the 
cajcs of the parijhes of UtoxiterztiA Marlborough was, 
becaufe there the rates were made by the pari/h, and 
confirmed by two jajlices, from which an appeal lies; 
bot that here the rate was made by the Juflices of 
appeal at their jeJOions, from whence there lies no 
appeal, and that there is a good deal of weight in 
the di/Unfiion ; for that in the firjl ca/e, the parties 
have a libertjr and opportunity to be heard before 
the rate is mial; whereas in this caje, they have 
not. But per cur. Though that might be one 
reajbn for denying the motion in the cajes cited, yet 
the principal reafon was the inconveniency which 
would accrue to the poor from the dependency of the 
rate here ; which might be for jb long a time as to 
make them jlarve, and the fame inconveniency will 
happen in this caje as in the other ; and if the rate 
be made without hearing proper parties, that is a 
proper matter for complaint, and therefore the motion 
was denied by di/charging the rule.* 



Rex verjus Gibfon. 

THE defendant being conviSed on an indiftnent Defendant after 
for forging a promijfory note, his counfcl ^°j^^"""* 
would have moved for a new trial, though he was moTc for anew 

trial. 

* In Sir Jofyi Strange 075. this cafe is reported thus : " Upon 
appeal to the fefRons the poor*s rate was qualhed, and the 
leinons make a new one. To remove which I moved for a 
Certiorari^ becaufe here we could have no appeal, which was 

H 
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not prefent in court himjelf ; which the coanjel for 
the king objected to, faying his prefence was always 
neceJQfary in criminal cajcs. The court was dear of 
opinion, that in criminal cafes the party could not 
move in arrejl of Judgment, unlefs he was prefent in 
court, but doubt^ miether the fame rule was to be 
objerved in motions for a new trial. But after the 
court had taken a day to look into precedents, they 
held that the defendant ought to be in court as weU 
when he moves for a new trials as in arrejl of Judg- 
ment ; and the chief Jujlice faid that the reajbn of it 
was, that the verdiS had fixed fuch Jbong prefumption 
of suilt on him, that the court will be fure of him, 
ana commit him, if the verdifi be confirmed ; and for 
this he cited the following cafes ; Rex v. Lunt^ JVomlh- 
well & al Mich. 7 Will. 3. ^een and Ridpatb^ Paf. 
12 Ann. And Z«//Ju]l.dtedx/Jirand Hayes^ [Stran. 
843.] and fome days after Gibfin appeared in court, 
and ihtpoftea not being brought into courO the motion 
could not be made ; but he was committed, and the 
court held that now they might difpenfe with his 
appearance at the day of the motion, which was done 
accordingly, and the motion for a new trial was, after [30] 
argument, denied.* 

one reaibn gi?cn in the cafe of Utoxeter. But the court faid, 
that was not the only reafon they went upon, and denied a 
Cetftotort*^ 

* This cafe is thus reported in Sir John Strange 968. " The 
defendant was convi^lea of forgery, and would have moved for 
a new trial, without appearing in court $ infifting that thb dif- 
fered from a motion in arreft of judgment. But the court held 
there was no difference ; for the verdi6^ fixes fuch a prefump- 
tion of guilt, that the court will be fure of him, before they in- 
timate anv opinion : And even when the Terdidl was brought 
in would na?e committed him, had he ftaid in court. And 
the chief juftice mentioned the cafe of Repna y. Ridpaih^ Paf. 
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Harris qui tam ver/iu Reiny. 

THIS was an afiion of debt hnmffa in Lmdm 
agalnjl the defendant on Jhtnte 15 Car, 2* r. 
8.* for ^ii^ fat cattle alive, and motion was made 
to ]Uy proceedings on it ; becauje that no aflBdavit 
was made that the oflknce was committed in the 
county of Lofubm^ where the afiion was bionght por- 
Jbant to the Jiatntet 21 Jac, i. r. 4. /I 3. bat after 
argument and conjideration of the finlowing cafies» 
viz. Rex and Gaul^ Salk. 37X Cartb. 465. S. P. Rex 
and Hichsj SaU. 373. the coort were of opinion, 
that the proceedings on the jlatute 15 Car. a. were 
not rejbained by 21 Jac. I. for that the JbUote 21 
yac. I. does not extend to any fnture Jlatnte whidi 
gives a particolar manner of recovering a penalty for 
an offence, created after the making of the Jlatnte 21 
yac. I . and therefore the role given to Jhew canje why 
the proceedings Jhoold not be Jlald, was dijcharged. 



la Amm, and lUx ▼. Latti it fFombvueS^ in peijuiy, where the 
diftin^on now taken was overruled.** 

* By ftatute 1 5 Car. a. r. 8./ a. No perfon ufing the trade 
of a butcher (hall iell, or expoie to lale, any ht oscen, ftecr^ 
runtSy kine, hetfen, calrcs, mcep or lambs alive, on pain to 
forfeit double the value of the cattle : one moiety to the Jung, 
and the other moiety to him that will (ue. 

f By ftatute ai Jac. i. r. ^.fiB- 3- No officer fliall receive 
any information, ^r. upon penal ftatutes, until the informer 
hath fiift taken oath before iome of the judges of that court, 
that the offence was not committed in any other county than 
where by the faid information the fame is fuppofed to have 
been, and that he bdieveth the offence was committed within 
a year before the infonnation, within the fame county. 
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Hatcham and Buckleberry Parifhes. 

Cofls given on IV ^R- K. endeavoorcd to jhew cauje why an order of 

***"** f!^"*- lYX removal made onanappeal by the jeJdionJhoQld 

^ing deter- o^t be Confirmed, bnt not jucceeding in it, Mr. H. 

mined againft immediately prayed that the court would order the 

**** ^' ^^^ ^^J** ^^ ^ taxed purfuant to Jlatute 5 Gio. 2. c, 19. i. 2. 

remo i which direSs, that no Certiorari Jhall be granted to 

remove orders, unlefs the party enter into a recoe;ni- 

zance of 5oil for the payment of lull cojls, to be taxedac* 

cording to the courje of that court, where the orders 

are confirmed. The court at firjl doubted, whether 

this ought not to be done by a dijlinS motion, but at [31] 

lajl to avoid that ezpence, they adjudged the order 

jhould be confirmed, and that the parijn jhould have 

the cojls to be taxed by the majler. 



Rex verfus Heftlop. 

Order of baf- li if R. F, moved to quajh an order of bajlardy made 

^l^^ IVJL by two Jujlices of the peace of the borough of 

out that one of Richmond in Yorkjhire^ and objefied {inter alia) that 

theiufticeswas it does not appear that either of the/e Jujlices are of 

b^ thfiTutttl ^^^^^^^ purfuant to Jlatute 18 Eliz. c. 3. and cited 

fadier wat**" ^^^ ^^^ Z)<w;/V, Trin. I Geo. 2. where an order for 

bound over to discharging an apprentice from his majler in the city 

the next feflion. of -Brj/^tf/, was quajhed for this exception. Rule was 

fi;iven to Jhew cauje, and Mr. S. (aid, that RichmonJ 

being a borough, the Jlatute 18 Eiiz, did not extend 

to it, and therefore a quorum not necejfary ; for that 

in jbme boroughs there are no jujlices of the quorum^ 

but that if it was required by that Jlatute, the defeS 

of it was aided by the Jlatute 3 Car. i. r. 5. but 
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die Gomt heldy dnt the jbitote 18 £S%. icqniret a 
quoram^ at well in borooght at In coanties, and for 
this fiiolt the order was qnajhcd ; and they held 
Ukewlfe, that the /latate Car. i. did not aid it 
However, they ordered the reputed father to be boond 
over to appear at the next /e0ions to be held in and 
for the borough of Ricbnund, and Jaid, that it was |b 
done in the cafe of ^uan and Murray^ Mich. 3 
Ann. Salk. \%il,1^ Htpp^scafi.^ 

Rex verfus Tyrer. 

MOTION for leave to withdraw a demorrer to Dcmom cta- 
an information in nature of a ^ir* WarranU ■«« ^ J^^" 
again^ die defendant, as mayor, &c. and that the faidMtwith««it 
plaindifmighttakejiidgmcnt for want ofa plea, being confeocortbt 
willing to jave die expence of arguing it. Bat the profccutor. 
chief Jojlice Jaid, that it could not 1^ done but by 
confent ; for that none can withdraw a demurrer but 
the crown, and therefore fer cur. the modon was 
denied. 

[32] Day & aV verfus Searl. 

MR. M. was to jhew cauje why a prohibldon Pwhibitkm. 
jhould not go to the court of admiralty to jlop 
a fuit there by mariners againjl the jhip, called the 
Recovery f on fnggejlion, that they had entered into 

* Thiscafe is thus reported by Sir 70>lffAri»i(;# (974.} '^An 
order of baftardy made by two jufticcs of the borough of Rick- 
memd in Yorkflnre wasquaiAed for waotof aaMnun unu : Though 
3 Car, I. c. 5. was inilfted on, when juftices in precinAs have 
power to execute the i8 Eliz, r. 3. as juftices in the county do \ 
which fer curiam, muft be in the fame manner. Sluaere tamen^ 
for many charters have no quorum.^'' 
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an agreement and contrafi with their majler for their 
wages under hand and Jeal, and Jaid, according to 
the refoludon in SaU. 33. that it is discretionary in 
the coart, whether they will grant prohibitions in judi 
cafes or not ; and that though the cafe of Opy and 
Addifin in Salk. 31. Jeemed to be agsdnjl him, yet 
that it was adjudged in 3 Liv. 6a that though there 
was a charter-party fuggejled, yet that a prohibition 
jhouid not go to the admiralty court, and that the 
cafe of MiddUton and Scolly is dted in that caje, and 
faid to be likewife fo adjudged. That the jlatute 
2 Geo, 2. c. 36. has ezprejly provided under a penalty 
of 5/. that sdl mariners jhall enter into an agreement 
with their majlers, and to be Jigned by them ; and 
that the mariners are to be allowed to fue in the 
admiralty, becaufe they go to fea on the confidence 
of the jhip. 

It was arsued contra^ that in this agreement it is 
fuggejled, the mariners have contraaed with the 
majter for feveral articles not mentioned in the afi* 
They have covenanted againjl leaving the jhip, or 
imbezling any of the goods in the jhip : that they 
will dedud their wages if they jhall be found to be 
incapable of performing their proper fervices : that 
they will not put any goods of their own on board 
without the majler's confent ; and that they will not 
go on board to ferve in any man of war, (ifc. The 
cafe in Lev, 60. does not jhew that there was any 
agreement by the mariners with their majler under 
their hands ; for a charter-party b an agreement 
between the majler and the owners only. Here is a 
contraS by deed, which the admiralty cannot try ; 
and this is like the cafe of Opy and Addifin. 

Ch. Jujl. In this cafe are two quejlions ; firjl how 
the law jlood before the making die jlatute of 2 
Geo, 2. and 2dly, whether that aS has made any 
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alteration in it. If this had been before the afi I 
Jhoald think, if the contraS between the majler and 
mariners was different from that which they generally 
enter into, that in fuch cafe the mariners ought not 
to be foffered to fue for their wages in the admiralty 
coort, becaufe they fue there at all times by indul- 
gence, and not from any original right. The fug- 
gejlion here is of a deed of covenant under hand and 
jcal between the mariners and the majler. If it was 
a contrafi only Jigned between the niariners and the 
majler, I jhould not think that was afuiHcient foun- 
dation for a prohibition^ becaufe the Jlatute 2 Gio. 
2. obliges all majlers and mariners to enter into fuch 
contrao, and there is a provijb in fe^. 8. that fuch 
contrafis /hall not alter the method of the mariners re- 
covering their wages. But the prefent agreement is by 
deed under hand and /eal, which is more than the afi 
[33] direfis, and fo not within the faving of the afi, for 
that mentions only contrafis under their hands, fo that 
this cafe is Mors the afi, and remains the fame as it 
did before the making of the afi, and like to the cafe 
cfOpj and AdMfon. But there is another rea/bn why a 
prohibition Jhould go in this cafe, and that is becaufe 
here the mariners have covenanted, that they will not 
go to Jerve on board any of the men of war, which is 
exprejly contraxy to the direfiion of the Jlatute, and 
which diey Jhoald not have entered into, and there- 
fore on the seAeral reajbn of the law, I think a pro- 
hibition ought to go. 

The other JuJUces fpoke to the Jame effefi, and 
therefore ^rr cur. the prohibition was granted.* 



* This cafe is thus reported by Sir John Strange (968) 
*' The mariners libelled on a contra^ under ieal, and a pro- 
hibition was granted, on the authority of SaUt, 31. Fide 3 
Lev, 60. cimtraJ"* 



' 
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Wainwright & al* ver/ms Bagibaw & al\ 




Pn>!:b^-.« /COUNSEL vcvc to JlKvcnJe why no pffohibi- 
V^ tioB JkooU go to the coD^fborj oamt of the 
bifhop of Litchfifiiy jajing dnt this was a dtatiao 
€mx qS that coort to Ac clidi w aHk ns of the par^ 
of ——— to appear aad give a tme aoMNH i t of the 
Boaej wliidb tbey bad icccivoJ aad cwpaadcd opon 
die pafalk a cco irt dnriag the year of their oflBce, 
1731 ; aad alleging that the foraier accoont was 
pa0ed without ptoper aotke to the inhahitanti, and 
diat there was a gicat <ieal of fraud ia it. The 
i hui thw af dcns appealed aad piradfd that they had 
paJOJed their acconals in dmgmfi I732» aoooiding to 
hiw, aad before the minijter and the iBa|ority of the 
pariPuoneiB and inhabitants^ and therefore ought not 
to go over them again: And they have now foggejled 
for a prohibition on affidavit ^at tUs plea was re* 
fh/ed. 

It was ajgoed, that the canon 89, made in the 
year i6o3» required tliat die aoomnt jhoold be pajjed 
within a momh at the mqfl, after the expiration of 
their office, and that theje accounts appear not to be 
Jbdonc: Andthathereisacharg^of fraud on them, 
and that will make their m^ accoont void. 

It was argued contra^ that the accounts are to be 
pajfed only for the /ake of the minijler and the par^h; 
and if they or the major part of them are Jatisfied, it 
is fuffitient : And if the/e accounts were improperly 
pajjed, the fpiritual court Jhould.have accepted of 
the plea. And by fupplemental allegadons, they 
miffht have proved the fraud, if there had been any» 
and then the firjl accoont would have been void. In 
the cafe of Haoghton et al. virfus Kendrick in Scac. 
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P, 2 Geo, 2. which was aigued by dvillant, there 
was the jame /tiggejlion as was here of fraud and 
[34] collujion, and a prohibition was granted. Af. 1 Geo. 
2. NutJtinsznd RoUnfon^ S. P. Bunb. 247. determined 
in Scac. by Ch. Baron Pengelfy. 2 Lut. 1028. S. P. 
Ch. Jof* The ordinary has power only to compel 
the churchwardens to account before the parljh, and 
cannot take it himjelf ; and therefore if there is no 
account pajjed, or a bad one, the application to the 
fpiritual court, even by one parijhioner, is fufficient. 
And if It appear there is no account pajQed, or a void 
one, they are to give fentence that the churchwardens 
account before the minijler and the pari/h. It Is ob- 
Jefied, that this account was pajjed fraudulently; 
but the ecdejiajlical court has nothing to do with 
that, if the parijhioners will pafs It fo. The quef- 
tton is, whether here was a proper plea; and if it 
be not good in law, or, as they term It, admij^ible, 
(which is like our demurrer) and not relevant to the 
caufe, they are not obliged to admit it. But this 
plea jeems to me to be Juificient to a common intent, 
which is allowable here, and ought to be jb there ; 
and therefore I think the plea oueht to have been 
admitted, and that a prohibition jnould go ; for if 
the fpiritual court jhould decree another account, and 
the parijhioners jhould allow of the fame, there could 
be no further application to the fpiritual court, fo 
that it appears fuch application is vain.* The court 
granted the prohibition. 



* This cafe is thus reported by Sir J. Stranri (974.) 
** The churchwardens were cited into the court of Utchfiild to 
account t Thev pleaded, that they had accounted at the vciiry 
according to law; which was rejected: And a prohibition 
granted, for the ordinary is not to take the account ; he can 

I 



58 Eajier Term 7 Geo. 2. B. R. 



Burleigh verfus Harris.* 

No writ of error r | iHIS was an adlon brought in the Marjhalfea 

^^affirauma A ^^^""^ againjl a woman who pleaded rm 
ajfumpfiu sind gave her coverture in evidence; but 
Judgment was given for the plaintiff, upon which 
Jhe brought a writ of error here, and ajjigned the 
general errors, and Judgment was afiirmed; after 
which jhe brought here a writ of error coram vobis [35] 
rejident. and ajQligned her coverture for error ; upon 
which a rule was made to jhew caufe why the pro- 
ceedings on this writ of error Jhould not be jlaid ; 
upon which Mr* S. to jhew caufe, faid, that this 
was the Jame cafe with Thompfon and Lyons^ Pafcb. 

only give a judgment quod compuUnt^ and to what purpofe 
ihoulatheyhe fent back to thofe who have taken their account 
already. The £ime rule was made imfcaccario^ Pafch, % Get, 
2. between Houghton et at, churchwardens of St, Alhan, 
Woodftreet^ and Kendrick et at \ and in the cafe of the church- 
wardens of Hammerfmth^ Mich, i Geo, i. Nutkm v. Rjohutfou : 
And wde Lutnv, 1 028. And Prideaux to Churchwardeus 103/' 
* This cafe is thus reported by Sir Johm Strat^e (975). 
''A jud^ent was recovered in the Marjbalfea^ and error 
brought m B. K, and error in law a/Hgned, and the judgment 
affirmed : Then a writ of error coram *uobis was brought, and 
error in fa6l affigned ; and the court ftaid proceedings upon it, 
and gave leave to take out execution. For as error in ra£l and 
law cannot be both affigned on one writ, there is no reafbn to 
do it bv a more dilatory method t And it is like the cafe of 
LambeUv, PrettjHohn^ where it was held that error coram 'wbu 
would not lie after affirmance in the exchequer chamber $ be- 
fides it would be very odd, that the fame court (hould affirm 
and reverfe. And as to the cafe in Saik, 337. where it is re^ 
ported to lie after affirmance $ that is not warranted by the 
record, which is entered Hill, i & 4. Jac. 2. rot, 410. by which 
it appears, the writ of error abated, and there was no affirm- 
ance; which is agreeable to i Roll, Abr, 753." 
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4 Ge9, 2. where fach writ of error was allowed, and 
that the cafe of Hmu and Bujhel^* Pafib. 6 Gm. 2. 

* This aSt is thus reported by Sir J, Strat^i (949.) 
*' Error was brought of a judgment in the Marjbaifea court, 
and error in law affigncd, and the judgment affirmed. Then 
a writ of error cmram vohis ; which the court faid could not be 
allowed without leave, and therefore held it no Sttperfideai," 
The (ame cafe is reported in a MS. in the following manner : 
An action was brought in the hUtrfludfea court againft a 
woman who pleaded coverture, and after verdiA, judgment 
was given for the plaintiff. A writ of error was brought in 
this court i The eeneral errors were afligned, and the judg. 
ment was affirmed. The laft term plaintiff in error brought 
another writ here cwam voins nJUent, and P, moved that Siis 
writ of error coram ^fohis (hould be fet afide, and that the de- 
fendant in error might have liberty to take out execution. S. 
comtrOf cited the cafe of Thompfom and Ljoms^ P. 4 Geo, 2. in 
this court, which was thus : There was an action in the Mar- 
fludfta againft a woman who pleaded the general iffue, and on 
the trial gave her coverture in evidence, but judgment was 
given agamft her, and then (he brought a writ of error here, 
and affigned the general errors, and judment was affirmed ; 
upon which (he brought a writ of error here ctgram 'uobis rtfi- 
deni. and affigned her coverture for error $ and on application 
to this court to fet it aiide, the court refiifed to do it. Now 
there was the fame error affigned, which was found again(( 
her in the Marfludfia court \ and we on our writ of error have 
not as yet affigned any error, but they move this on fug^ftion, 
«ne. that we mall affign the coverture for error, but it is mere 
fuggeftion, for they cannot poffiblv tell what we (hall affign 
for error. P. There is a plam difierence between the cafe of 
Thompfom and LyonSf and our cafe. Pi^i J. There is fo, for 
in the ca(e cited, it cannot appear what was given in evidence, 
it not being in the record. J3ut here is an error affigned of a 
fa6l which appears by the record of the plea to have been de- 
termined. — P, A writ of error coram vobu rtfident, does not 
lie in this court after a judgment given on a writ of error in 
this court. A writ of error coram ntohis is of neceffity when a 
judgment is originally given in this court ; but when a writ of 
error is brought in the Exchequer chamber, and the writ of 
eiTor is (cnt down here by a remittitur \ it has been determined 
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was different from this, for there the coverture was 
fpecially pleaded, fo that it mujl appear on record [36] 
that that matter had been already adjudged, whereas 
in this cafe it was only given in evidence. 

Mr. P. cited Sali. 337. and Lillys Ent. 278. to 
jhew that Salk^ was millaken, and I Vent 207. 
2 Ltv. 38. 3 Kib. 28, 29. HilL 12 Geo, i. 
Lambil and Prettyjohn* The court put it off for 



that in fuch cafe a writ of enor coram tfobis does not lie here. 
So is 2 Lru. 38. 3. Kib, 28, 20. Lambell and Prettyjokn^ Hill. 
12 Geo, I. — S, This is a cafe of conieauence, and not fit to be 
determined on a motion ; but that fucn error will lie here ap- 
pears by thefe cafes. Salk, 337. SAow, 349. Tel*u, 212. 

Lee J. It does not appear what the error aiCgncd in the 
cafe 01 Thompfon and I^oks was, which is very material to be 
known ; for a writ of error coram vobis^ is to be allowed or 
reje£led by the court as they think proper. In i fV»/. 207, 
208. it is expredy (aid, that a writ of error coram tfobis (ball be 
allowed by the court $ and I apprehend the court has power to 
permit the defendant in error to take out execution in cafe they 
do not approve of the error ailigned. 

Page J . A writ of error coram *vobu muft be by dire6Uon of 
the court, and the^ will not grant it for delay ; And if you do 
not (hew us a fumcient reafon to the contrary, we will hinder 
you from delaying defendant ^m taking out execution. 

Probjm J. You muft have leave of the court for a writ of 
error coram *vobis^ and if you do not (hew us fufficicnt reaibn 
to grant it, we oueht to allow of the motion. 

Cur, Ordered the writ of error coram vobis to be iet a(ide, 
and that the defendant mi^ht take out execuuon. 

Lee J. cited the foUowmg cafes, Builer and Lu/kamo^ Af. 
4 Geo, 2. I. Mod, 285. 1 Fent, 31. Carth, Warder and Stocow, 
and (aid, that in the cafe of TAompfia and Lyooi, this point 
never came before the court. 

* ThiscaJe is thus reported by Sir J, Strange (690.) '^ Judg- 
ment was given in B,R, in trefpa(s, and on error in the Ex-- 
chequer chamber the judgment was affirmed. The defendant 
then brought a writ of error coram *vobu im B, R* which Mr. 
Parker moved to qua(h, and cited 1 reu. %oy, 2 Lev, 38. 
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a day to look into the caje of Thompfin and LjonSf 
and then the Ch. Jujl. faid, that in that caJe there 
was a rule made to Jhew cauje, why the ajdignment 
of errors Jhould not be Jet ajide, as appears by the 
rule itfelfy and that the irregularity of the writ of 
error itjelf never came in quejlion by motion to quajh 
it, or Jet it a/ide ; jb that the cafe at bar depends on 
the general rule of law, and I think there is no foun- 
dation to /ay that Juch writ will lie. As to Salk, 
337. it was an error of a fine, and the record is 
printed in Lillfs Entries 278. and there it appears 
it was brought after abatement, and not affirmance 
of the writ of error. I think you can no more bring 
a writ of error coram vobis rejident, in this court, after 
a Judgment has been affirmed by a writ of error in 
the fame court, than you can ajjign error of law and 
fa3 in the jame writ, for either of them are equally 
grievous and dilatory ; and if this was to be fuffered, 
it would be every day pra3ifed ; and therefore per 
Cur. the rule to fet ajide the proceedings on the writ 
of error was made abjblute. But the Ch. Jujl. faid, 
that they Jhould move to quajh the writ of error, and 
the court feemed to confirm the Judgment given in 
Home and Bujhel^ that fuch writ is no Superfedtas 
till an allowance from the court, becaufe bail is not 
required to be given on it. 



3 Keb, 28, 19. that it will not lie after affirmance. BelfieU 
ierjeant infifted, the record never was removed from B, R. and 
that debt would ftill lie upon it. Se^l per curiam^ Before the 
ftatute of EJix. we could not examine our own errors in fa£l 
after an affirmance in parliament : And the Exc^quer chamber 
M now in the fame degree with regard to us, as the parliament 
was before. The writ of error muft be quaflied."' 
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Rex ver/us Reffit. 

]odj£bnent for HHHIS was ail fndiSmcnt agafnjl the defendant for 
extortioo. J^ extorting money, for examining, marking and 

Jealing of fmall pots, by coloor of his office as clerk 
of the market, and after verdiS, Mr. S. moved in 
arrejl of Judgment, becauje it appears here that he 
is accujed of taking a fee for that which he lawfully 
might do ; for in the 4th In/l. 274. it is held, that 
a fee of one penny is due to the clerk of the market 
for marking and fealing of Jmall pots, though no- 
thing be due for examining them; and here the 
offence is laid in the copulative. But per Cur, we 
cannot take Judicial notice of the quantum of the 
fee, which he has taken, for it is matter of evidence, 
and the Jury has found that he took it by extortion; 
and of that he may be guilty by taking too much [37] 
even for marking and jealing, and gave Judgment 
for the plaintiff. 

N.B. In this cafe the Ch. Jufi. Jaid, that though 
Coi^s Inji, were good authorities as to matters of 
law, yet that they were no legal evidence of the 
hijlorical fa£ts mentioned in them, and that the fame 
has been held as to CamdeiCs Britannia^ and fuch 
like books. 



Mr. George Anjiis's cafe. 



MR. K, moved for a Mandamus to be directed 
to the archbijhop of Canterbury as devolu- 



No Atgiidmma 

lies to a derolu- ^ 

^rtbi^^mt" tioner of JU Souls'ColUge'in Oxford, to admit Mr. 
tohimasvifitor j/n/fis to be a fellow of that college, he being the 
oftcoUege. founder's kinfman in a dire£t line, as they could 
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prove by an nnquejlioiuiblc pedigree ; the Jlattttes of 
that coUege ordering that Juch jhall be admitted to 
be fellows there : And to prove it they produced a 
book of jlatutes which they owned was not examined 
with the original one, bat they fwore they believed 
it was a true copy, having it from one who was 
burfer of the college ; and they faid that they had 
often applied to the college to fee the originals, but 
that they had been always denied $ and the court 
thought this was no fuch evidence as they could 
fuffer to be read ; upon which there being no proper 
cafe laid before the court to grant fuch Mandamus^ 
Mr. K. turned his motion into a prayer of having a 
rule given him upon the college, to infped their 
public Jlatutes, in order to lay a proper cafe before 
the court, and cited Sir Edward oeymour^s cafe, 
where the deeds being in the hands of the adverfe 
party, parole evidence of the perjbn who had feen 
the deeds was admitted. 

Ch. Juft. We can never grant rules to infpefi 
public books, i^c. but when there is a matter de- 
pending on it in this court, and here you have laid 
none fuch before us : And though this cafe may 
happen to be hard on you, for that you are not able 
to lay a iit cafe before us until you have Jeen the 
Jlatutes; yet we cannot help it; and it frequently 
happens that a man may have a right, and yet no 
remedy for it at Common law: And therefore if 
you have a right to be a fellow vejled in you, I do 
not know why you may not have a bill of dijcovery 
in equity, though you cannot in this cafe pray relief 
there. 

Page ]. When you apply in a court of equity for 
a difcovery of that without which you cannot come 
at a proper manner of Jhewing your right, your 
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prayer wiU be granted you ; bat then yon mujl 
Jhew yourjelf to be a proper perjbn to pray Juch 
di/covery. The court denied both the motions for 
th^ reajons above, and jeemed agreed that a Man- 
damns will not lie to a devolutioner, where the devo- 
lution comes to him as vijitor of the college, and that 
they ought not to be granted to execute the jlatutes 
of the college upon a private foundation, although 
per Ch. Juft. Juch Mandamus*! I think have been 
granted to colleges of a royal foundation by letters [38] 
patents. But in that cafe, wherever it has appeared 
that there was a vi/itor appointed, that has been 
always looked upon as fumcient to Jlop any pro- 
ceedings on it. 



Rex verfus Lilly. 

Defendant can- TV /T^' P' moved for a Certiorari to remove an In- 
ttot remove an lYl. diSment fouud at the Old Baily for perfury 

'""^-f "found at ^° *« ^^^"^^ ^f ^^ defendant. But the CL Juft. 

tht Old Baily, faid, that though the plaintiff might, yet the de- 
fendant could not remove fuch indifiment ; and 
therefore per Cur, the motion was denied. 



Hall verfus Lawton. 

Full cofti pven ^ I ^HIS was an aSion of trefpafs by the majler 
though the da- J^ for beating his Jervant per quodferoitium ami/it^ 
mages are under ^^^ damages Were given under 40 jhillings ; and Mr. 
jB. now moved to have full cojb in this caje, for that 
this is a fpecial aSion, and not an afiion of ajQfault 
and battery within the jlatute 22 Cff 23 Car, 2. r. 9. 
as it is exprejjly held in Salk, 206. and per Cur. the 
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full cojls were granted. He cited likewifey 7*. 11 
Geo. I. Phillips and Fijh. 8 Mod. 371. 

Gillebrand verfus Haddock. 

MR. H. to Jhew caofe, why a prohibition jhonld Prohibidoo. 
not go to the con/ijlory conrt of the bijhop of 
Carlijliy to jlay a fuit there for the tithes of corn, (to 
which die defendant had pleaded that It was barren 
land) /aid, that they had not verified their plea by 
affidavit, and cited &alk. 549. But Mr. S. Jaid, that 
in this cafe there was no occa/ion for it, for that the 
fpiritual court could not try this matter, it being on 
the jiatute 2 & 3 £^ 6. r. 13. He cited 2 Roll 
Abr. 304. I Kih. 253. andp^ Cmr. the prohibition 
was granted. 

CafwcU verfus Norman. 

ADivaftavit was returned againjl an executor, 
and a general Judgment given againjl him, 
upon which he brought a writ of error, imd the 
jodment was affirmed; and Mr. P. moved that the 
majier might be ordered to tax cojls in this cafe. 
And after argument it was granted; for per Ch. 
^uf. in all cajes where a defendant is executor, the 
w has determined that he jhall pay cojls, though it 
has been always held otherwife, where he is plaintiff; 
though I never found out the reajbn why he jhould 
not pay in both. But in this cafe he was defendant 
in the original afiion, and confequently chaij^eable 
with cojls; and therefore I think the writ of error 
ought to be attended with the fame conditions with 
the original afiion. 



I 
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Defendant's 
plea to a fw 
tvmrr0iit0 in- 
fonnarion, 
amended after 
demurrer, and 
caufe in the 
paper j it ap- 
pearing by affi< 
davit that the 
omiffion was 
owing to the 
ovcriight of 
couniel. 



Dominus Rex, v. EUames. Stran. 976. [39] 

S. C. 

A Motion was made on the part of the defendant, 
for liberty to amend his plea, after Joinder in 
demurrer, and the caufe Jet down in the paper to be 
argued. An information in the nature of a quo war- 
rantoj was brought againjl the defendant, to jhew by 
what authority he took upon him/elf to zR as mayor 
of Chefter. By the charter of the City granted them 
by Hen. 7. all the citizens, inhabiting in the dty, 
Juburbs, and hamlets, thereof, have a power to nomi- 
nate two perjbns, out of whom the court of aldermen 
choofe one for mayor. The defendant, in his plea, 
after reciting this part of the charter, fet forth, that 
he was nominated by the major part of the citizens, 
without adding, inhabiting in the city^ Vc. Jo that 
the plea might comprehend not only the rejident, but 
aljb foreien burgeJQfes, who had no right to vote in 
choojing the mayor. The projecutor Joined ijfue as 
to part, and likewije demurred as to the rejl; and 
the defendant Joined in demurrer: and the cauje 
being Jet down in the paper, the defendant moves 
to amend his plea, and to make it conformable to 
the charter. Affidavits were read that the plea was 
not put in in the manner it was, purpofely to gain 
time, but that it was merely a mijlake of the counjel. 

The projecutors now Jhew cauJe why it Jhould not 
be amended. There were a great number of cajes 
cited on the motion; but they are all taken notice of 
by one Jide or other, in the prejent Argument 

Mr. Abney^ Mr. Parker^ Mr. CrowU^ and others, 
Jhewed cauJe againjl the amendment; and argued, 
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that in amcndmciits the coart has always gone by 
bme one of the foUowii^ rales: either diat there be 
bmething to amend by» or that the fiioh arijes merely 
irom the ndfpnpoa of the deik, that no trial be lofl. 
Another rale is, where the defendant wflfnlly pleads 
a bad plea, in order to injure the plaintiff; die coort 
will amend it on prayer ofthe party injured. Anodier 
rale isy where the adion iroold be otherwije Iqfl; bat 
the prejent caje has none of the/e reqoijites. That 
among all the cajes dted by the other Jide upon the 
motion, in order to JnfUiy this amendment^ there 
were not above two concerning informations in the 
natare of a fw warranto^ and mqfl of them were 
dvil cajes, not in the lea^ partaking of a criminal 
nature ; and therefore not apf^cable to the prejent 
caJe. That they may eajily be dijUnguijhed from 
the prejent caje, they are as follow : 

The firjl cafe was, that ofthe King and Sir Hum- 
pbry TuftoH^ and Sir John AJbUy^ Cro. Car. 144, on 
an information in the nature of a quo warranto^ 
wherein the entiy of a Judgment was amended. The 
[40] caje was this: Judgment by dijdaimer, as to one 
charter, was entered by conjent; bat the derk enter- 
ing the Judgment, had made the dijdaimer general; 
however, as the paper books were otherwije fairly 
wrote, and the attorney general certified it to be a 
mijlake, and conjented to the amendment, the court 
jaid it was merely a mijprijion of the Clerk, and 
likened it to a fpecial verdiA, which may be certified 
by the minutes of the derk of ajjke; but the prefent 
caje is extravagantly different, as there is no con- 
/ent, no mijprtpon of the derk, nor any thins to 
amend by. In Jones {fFilL) 199, Forger v. Sales 
it is laid down as a rule, that the mifprijion of the 
derk jhall not hurt the party, but that the errors of 
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ooaajel aumoc be amended. That in the caje of 
the ^tuem and Sjmmds^ Hill, iz jAtrntf where an 
infonnatkin for perjoiy was amended after it had 
been filed, by the affidavits ix^iereoo the role was 
made, there was jiiflBdeBt matter to amend by. The 
cafe of the Kimg and Hajet^ EtHi. i Gto. %. (lord 
iZjgMff. 1518. Stran. S43.) is ctted by them as a 
Jbong ca/e, where on an indiAment for fi>rgery, after 
trial and a fpedal veidid» a variance between the 
bond forged amd the indidment, was amended; bat 
that was done at the prayer of the coon/el for the 
king, wlio obferved that the defindant had made a 
wilral blonder, in removing the cauje by drtiarari^ 
in order to get clear by arre(l of Judgment, and 
thereibre it was amended according to the original 
indi&nent, ^riiidi was riglu. They aljb cited the 
ca/eof /m/ and PrtmCty Pa/c. 12 Gio. 1., Stran. 697. 
in an a£Uon for a taljc retnm to a AtandammSf die 
plaintiff declared againjl the defendant, by the name 
of PouSf and after mifnomtr pleaded, leave was given 
to amend the declaration ; but this was a dvil /nit. 
In the ca/e of Grockatt and Jwes^ Stran. 734. 
Atich. 13 Gm. I. leave was given to add con- 
tinuances in the record ; but diat was by the con- 
dnuances on the roll, and aljb was a dvil cauJe. 
The caJe cited from 3 Liv. 347, was an afiion 
againjl the hundred for a robbery, and the amend- 
ment there was given for a /pecial reajbn; for had 
the plaintiff been to difcontinue, the afiion had been 
lo)l, as the StaU 27 EU%. c. 13. i. 9. orders it to be 
pro/ecuted within a year. So in the cafe of the 
dachejs of Marlborough and Wigmore^ {ritx. Gib. 
193.) where the plaintiff declared only that the de- 
fcaidant was indebted to the duke in his Itfe time, 
and after Joinder in demurrer, the court granted 
liberty to amend, by injcrdng, that he was jince in- 
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dcbtcd to his executors; for the plaintiff mojl have 
otherwije lojl her debt, for the Stat, of limitations 
would have taken place. In the cafe of King and 
Cbarlijwartb^ Trin. 4 Geo. 2. [Stran. 871.] an in- 
formation for forgery was amexuled after the record 
drawn and made agreeable to the afBdavits^ on which 
the rule was made; there being jbmething to amend 
by; and being a criminal fuit> it would have been 
wholly loJl without it. As to the cafe fo jlrongly 
injifled upon, of the King and Hughes^ which was 
an information in the nature of a quo warranto againfl 
the defendant, for a&ing as mayor of Liverpool \ and 
[4.1] the defendant jaid in his plea, that he was /worn be- 
fore a wrong perfon, and the record had gone down 
to trial, but was brought up again, and leave given 
to amend by lord Raymond^ after a long argument at 
his chambers; that was only the opinion of a jingle 
Judge, and was aljb on condition that the trial Jhould 
not thereby be delayed. 

That in Bearecroft^s cafe, cited from 3 Lev. 347. 
the plaintiff Ipfl his own trial ; as was done alfo in 
the cajc of Cbtjley and Beckett dted in the foregoing 
cafe, which was an afiion for a falfe return of a 
member of parliament, on the Stat, of Hen. 6. The 
plaintiff declared of an election by the mayor, bailiffs, 
and burgejfes, injlead of the mayor, bailiffs, burgejjes, 
and freemen, of Bedford; and the court gave liberty 
to amend after the record had gone down to trial. 
That the defendant had drawn an argument from 
9 Anne^ c. 20. x. 7. that as that aS extends the 
^atotes of Jeofails to informations, in the nature of 
a quo warranto^ it mujl be from thence intended 
that they are dvil fuits ; but the contrary is plain 
from thence, that diere was need of an exprefs 
danfe to that purpofe; and the iine fet in a quo 
warranto Jhews it no dvil fuit. That this pro- 
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cccding woold evade the /aid Stat, 9 Ann. which 
was partly made in order to try the right of annual 
officers within the year. That here is a trial lojl, 
for though the array may pojjibly have been chal- 
lei^^edy had the trial come on ; yet as an ajjlixe had 
Jllpt over, the court would intend this trial lojl. In 
the cafe of Sir Jobn Pooly P^pb. 128. three exe- 
cutors broi^ht an adion of debt ; one only declared ; 
and when the cau/e was ready for trial, it was moved 
to amend the declaration, by injertlng the names of 
the other executors ; but denied ; for that it could 
not be done without confent. In the cafe of the 
King and Sir Henry G/emham^ Popb. 144. in an 
information in the nature of a quo warranto^ the 
attorney general, after three years, withdrew his 
replication, and put in a new one ; whereupon the 
defendant moved to plead in bar de now ; but denied 
by the court. In the cafe of The Attorney General^ 
and tbi Corporation of Trinity Houfe^ in an informa- 
tion in the nature of a quo warranto^ Sid. 54. the 
defendants had liberty to amend their plea before 
the joinder in demurrer; but it is there faid that 
had they Joined in demurrer, it would not have been 
granted. 

Mr. Hujpty^ Mr. Brooke^ Mr. Strange^ Mr. Noel^ 
Mr. Taylor^ and others, for the amendment, argued, 
that as to the cafes dted from Popbam, by the other 
jide, one, where the executor dejired to amend by 
adding the names of the others ; that would really 
be making it a new aAion, and the plaintiff might as 
well have dijcontinued ; which cannot be done in 
the prejent cafe. That as to the cafe wherein the 
Attorney general put in a new replication, there was no 
reajbn why the defendant jhould plead de novo ; jince 
the plea, being precedent to the replication, could 
not be affefied by the alteration of it. That a very 
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Jlight, or no anjwcr, had been given to all the cafes, 
[42] and that there remain many more not jpoken to. 
That the cafe oiMoftyn and Totting in the Excbiquer^ 
3 Geo. 2. is a Jlronger cajc than the prejcnt. It was 
an a3ion on the caje for the damage done by the 
jmoke of a /melting houjc. There was a demurrer 
to the declaration by a country counjel. There was 
a joinder in demurrer, and the trial lojl ; and after 
the caufe was jet down to be argued, there was an 
application to the court to withdraw the demurrer, 
. and plead to ijfue ; and it was granted ; becaufe it 
feemed that the defendant might have a good plea 
upon the merits. 2 Saund, 401. i Fent, 221. 3 Xib, 
61. In trefpafs for breaking the plaintifPs dofe, the 
defendant pleaded that his com was upon the dofe, 
and that he entered to take it off. There was a 
demurrer, and on an argument from the paper, the 
whole court were of opinion, that the plea was bad ; 
jince the defendant jhould have jhewn title to the 
com ; otherwife it would be prejumed to be the corn 
of the plaintiff, as being on his ground ; but never- 
thele/s leave was given to amend. In the caje of 
Brownjohn and Doyley^ HilL 8 Ann, [cited in Stran. 
846.] the defendant in replevin avowed the taking 
for rent rejerved on a leaje for years, made 1707, in- 
jlead of 1708 ; and after Joinder in demurrer, leave 
was given to amend. In the caje of Lord Gage and 
Robin/on^ in a declaration in replevin, the kcus in quo 
was mijlaken, and the defendant pleaded that the 
place of the taking was otherwhere ; and yet the 
plaintiff had liberty to amend. The caje of Gamer 
and Anderfin^ 3 Geo* i., Stran, 11. is a parallel cs^e. 
In the caje of the ducbefs of Marlhorougb and Wid- 
moreen there was nothing to amend by. That num- 

* Reported in Stran. 890. and BarnartH/hn's Rep, K. B, 408, 41 8. 
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berlefs cafes of amendments, after Joinder in demnnrer 
had been cited ; that thefe cafes jhew there is no dif- 
ference between civil and criminal fuits. This majl 
be ejleemed a civil fuit; nor can the fine prove it 
otherwife : Jince before the ^ ff^» bf Af. c, 12. there 
was a capias pre fim in feveral dvil afiions. That 
in the prefent cafe, the plea ought rather to be 
amended ; becauje, had it been jb bad as not to 
traverje the ufurpation, there was no necejjity to 
have demurred ; but the profecutors might have 
gone to trial on the iJQfoe Joined, and a verdifi for 
the crown would certainly have been well : and had 
the defendant had a verdifi, yet Judgment would 
have been given for the crown, jince he had Jhewn 
no title in his plea ; as in the cafe of the King^nd 
Phillips J of BodmyHy Afich, 7 Gee, !• [Stran. 394*] 
where, after an immaterial verdifl for the defendant, 
Judgment was given for the crown. Breonu and 
Rice^ Trin. 4 Geo. 2. [Stran. 873.] in an action of 
trefpafs there was a verdifi for the defendant, and 
by reafon of the bad plea, confejfing the afiion, 
Judgment for the plaintiff. That the coanJH cer- 
tifying in this cafe, that it was a mijlake, brings it 
vrithin the reafon oUAJhley^s cafe. Cm, Car. 144. where 
the attorney general certified. As this plea fays, ac- 
cording to the form of the letters patent, it is fubmitted 
to the court, whether there is not the charter to amend 
by. In the cafe of the King and Hughes^ there was 
nothing to amend by. That as the danger of lojing 
the afiion, which is faid to be the caufe of granting [43] 
amendments in fome cafes ; that will ferve jlrongly for 
the defendant, who mujl inevitably lofe his office, if he 
does not amend. And tKat amendments have of late 
been much extended, for the fake of Jujltce, and to 
give the parties an opportunity to try the right. 
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Hardwicki Ch. J* This is a qacjUon of conjc- 
qaence, and therefore was very fiilly argued on both 
jides ; bat I am of opinion, that the defendant jhoold 
have liberty to make his amendment. This is not an 
amendment |fven bv any of the jlatotes of Jeofails ; 
bat wholly founded on the common law, and the 
dijcretion of the court. It was anciently the rule, 
not to fuffer any of thofe amendments to be made 
after the matter was on record ; but the number of 
cafes now dted, jhew that of late, in furtherance of 
Jajlice, and in order to obtain the right between the 
parties, thoje amendments have been much extended* 
Thefe amendments are hardly reducible to any cer- 
tain rules ; though it were to be wijhed they could, 
jinct they have been jb much extended. The cajes 
dted, Jhew that the rules laid down by the counfel 
again^ the amendment, will hardly Jbuid in any one 
point ; fo that nothing more can be inferred from 
thence dian that thofe amendments at the common 
law, are only difcretionary in the court. In amend- 
ments before trial, it is no rule that there can be 
fomething to amend by. Another after rule was laid 
down, that the mijlake mujl arife from the mifprijion 
of the derk ; but in many cafes, errors in law occa- 
Jioned by the mijlakes of the pleader, have been 
amended. There is no authority, in which it is 
dted, as a certain rule to tie up the hands of the 
court in making amendments, that no trial be lojl ; 
for the necejfary preparations for an argument on 
demuner muJl wholly occajion that delay. Another 
nde is laid down, that, where the faultinejs of the 
plea is wilful, the party injured may in his prayer 
have it amended, tW the other party may not ; and 
this indeed may be a true rule. It is certainly a 
Jlrong inducement to the difcretion of the court to 
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grant an amendment, if the party would otherwife 
lofe his afiion, though it is no rule ; and in the pre- 
jent caje it is an inducement equally jlrong, that the 
defendant mujl loje his office, without this amend- 
ment. Many cafes jhew that amendments may be 
granted after Joinder in demurrer and argument 
thereon, as 2 Saund. 401. i Ven, 221. One ob- 
je3ion chiefly relied on in this cafe is, that it is a 
criminal fuit, and therefore cajes of amendments in 
civil caujes are not applicable to it. But there is no 
fuch dijlinfiion made in the books, as to amendments 
at common law. As to amendments on the jlatutes 
of jeofails, it may be true ; jince there are exprefs 
words in them to that purpofe. In the cafe of the 
^een and Tutchin^ i Salk. 51, it was the opinion 
01 the court, that whatever at common law might be 
amended in civil caufes, was amendable alfo in cri- 
minal matters. Indeed the cafe of Cox and fVUbra- [44] 
ham, Salk. 50. is fomewhat different. Nor does 
this feem to be a criminal fuit, it being a doubt 
which divided the twelve Judges in the cafe of 
Shaftjburyy whether informations in the nature of a 
quo warranto, are civil or criminal fuits ; but they 
rather partake of both natures, though more largely 
of the former, efpecially jince the aS of 4 & 5 ^ SsT 
M. c. 18. which reduces them almojl to a civil aSlon. 
The cafe oi Hughes, though it is the jingle opinion 
of lord Raymond, yet it is a great one, andwas never 
complained of, or excepted againjL Another ob- 
Jefiion is, that they have lojl a trial, and though 
this is-no rule, yet it might be a jlrong inducement 
to the court not to grant this amendment ; but then 
to make it any inducement, it Is necejfary that it 
appears to have been lojl, merely on account of this 
mi jlake ; but it is fworn on the contrary, that had it 
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been brought on, it would have gone off on a chal- 
lenge, and therefore the projecutors confented to pat 
it off. Another objefiion is from the inconvenience 
arijing from this proceeding, as it tends to frajlrate 
the intention of 9 jtnn» r. 20. which was partly made 
for the more fpeedy trial of thoje informations, that 
the right of annual officers might be determined 
within the year. And indeed, had this plea been 
.wilfully put in for that purpoje, it would have been 
a great inducement to the court to have refujcd this 
amendment ; but as it is, on the contrary, fwom to 
have been a mijlake, that is out of the quejlion ; and 
the defendant might have obtained his end by writ 
of error ; for which, in theje matters, to try a right, 
the attorney general always, of courfe, on any pro- 
bable cauje Jhewn, grants his flat, though not on 
indifiments or informations, for mijUemeanours. 

The rejl of the Judges concurring in opinion, leave 
was given to the defendant to make this amendment 
on payment of cojb, and being bound to plead time 
enough to go to trial the next ajjize. 



Kent and May, verf, Kent. Stran. 971 • 

S. C. 

THIS was a writ of error out of B. R. in Irtland^ If a writ of 
on a judgment riven there on a writ of error, ^^^^^ ^^^ 
from the court of C, B. in InlamlfM dower. The erronaffigned 
defendant in C. B. pleaded double, ijl. The ge- by two partia, 
neral iJOTue. adly, That by an aft made there, ^^^^^^f 
6 jhn. €. 16. I. 3. if any woman, by fubtle ways have been fuffi- 
and means, prevailed on an infant to marry her, he ci«>ty y^ the 
having an ejlate of 50 /. per annuniy and not having ""j^iJST^e 
the confent of parents, that in fuch caje the woman lUbie to the 



cofli, bcorafe 
by Stat, 1 6 and 
17 Car. a. c. 8. 
he enten into a 
recognisance to 
pay fuch cofia 
and damages as 
tlie coort fliall 
award. 
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jhoald lojc her dower ; and then fo pleaded as to 
bring her within the afi. But this being an Irifi 
afi, and the court determining that the demandant 
was not within it, it is thought proper to take no 
farther notice of the objefiions and anfwers whidi [4SJ 
were given to it. There were two tenants to the 
writ of dower, Edward May^ and Robert KinU 
The demandant had Judgment in C. B. to recover 
her dower, and 158 /. for damages and cojb. They 
both bring error, and aj]ign errors, and then Edward 
May dies, and there is Judgment to abate the writ 
of error. Afterward, Kent and Robert May^ the 
heir of Edward^ bring a new writ of error ; and the 
Judgement is affirm^ in totoi and a writof jei(in 
awarded for the dower againjl both, and execution 
for damages and cojls againjl Kent only ; and aljb for 
the value from the time of the Judgment in C B, to 
the time of the affirmance, according to the former 
computation. 

Mr. Strange took the following exceptions to the 
Judgment given in the King's Bench in Ireland^ viz, 
I. That the court gave her damages to the value of 
her dower, to the time of the iudgment given in C 
B. whereas it appeared Jhe delayed her a3ion for 
two years ; and in i /if/f . 32. ^. is a caution given 
to women to bring their a3ion in time, lejl they lojc 
their damages. 2dly. By Stat. 3 H. 7. c. 10. the 
demandant is intitled to coJb, on affirmance of the 
Judgment, upon the account of the delay. But the 
coJb given in B. R. are not faid to be occajioned by 
delay. 3dly. All the cojls are laid on the furviving 
tenant, and none on the heir of the deceafed tenant ; 
and the heir is as much bound by the Judgment as 
the other. 4thly. The entry of the Judgement is, 
quod demand, executionem inde ; and that the tenants 
be amerced, which is never done on a writ of error. 
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Mr. Parier^ contra. A dowrefs is a favoaritc of the 
law ; fo is 3 Co. 78* & 13 Co. 22. As to the flrfl ex- 
ception, there are two anjwers to be given to it. ijl, 
That diat fafi cannot appear here, becanjc the ori- 
ginal writ of dower b not brought over by Certiorari^ 
which they might have done ; and 2dly, The caje in 
I /if/?. 32 b, is where the parties are ready to ajjign 
dower; which cannot be here, becanje they have 
contejled it by their plea. As to the Jccond objefiion, 
the court has no occajion to jhew the reajbn of their 
judgment. And the Judgment may be reverjed as 
to cojis, and aifirmed as to the rejl, if they are 
wrongly given. StyL 290. Fans. 154. As to the 
third objefiion, damages may be recovered againjl 
the /urvivor ; and if damages be given again^ one 
only, cojb cannot be given againjl the others. As 
to the 4th objefiion, this is helped, being after a 
vcrdifi, by Stat. 16 and 17 Car. 2. cap. 8. which 
helps the mijlakes of Capiaturs^ Mi/ericordias^ &c. 

Ch. J. Mr. Parker has anfwered the flrjl ex- 
ception ; for you jhould allege diminution, and 
Jhould have brought the original writ of dower here, 
by Certiorari^ which is always the rule ; for it can- 
not appear on the placita^ when it was brought in ; 
becauje an ejQfoin might be cajl. Bejides, if you 
would avoid damages, you Jhould plead that you 
was always ready to have ajjigned the dower. As 
[46] to the fecond objefiion, this Judgment being part by 
common law, and part by jlatute, it may be reverjed 
for part, and affirmed for the other part : and though 
it appears by the precedents, that ^e words occafione 
dilationis ujed to be put in ; yet I do not think them 
necejfary; for the general rule is, that fuperior 
courts need not give a reajbn for their Judgments : 
and if they give none, this court will not Juppoje but 
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that they have done right. Bot it is plain here that 
the dowrejs has been delayed ; for jhe could not 
have execution till the Judgment was afiinned in 
B. R. in Inland; and tliat reajbn appears on the 
record. As to the third objefiion, if thb be error, it 
can affefi only that part of the Jud|ement upon which 
it was given ; and we mujl JlUl aSirm the Judgment 
given in C B. and that part likewije of the Judgment 
given in the King*s Bencby which is given on the 
common law, and in affirmance of me Judgment 
given in the Common PUas there. But the ajjign- 
ment of error here, is by Kent and May Jointly; 
and the JuggeJUon is, that the Judgment in ^« £. in 
Ireland f was given ad damnum of both. Now how 
can Kent and Afay Jointly ajfign that for error, which 
was apparently for the benefit of May. As to the 
la/l exception, it is aided by the Stat. 16 and 17 Car. 
2. being after a verdifi. 

The next day the Ch. Ju/l. /aid, that the court 
were well jadsiied, that as for any objeSion but the 
4th, that the Judgment ought to be affirmed ; but as 
to that exception, they were doubtful. He therefore 
dejired the counjel would jpeak again to this point 
only ; for that they were not fully jatbfled, how far 
plaintilTs in error may, without Jummons, or Jever- 
ance, Jointly ajjign that for error, which is for the 
benefit of one of them. 

He cited Teh. 107. 8 Co. 59. Beecber*s cafe, i 
Rol. Abr. 759. Lee^ Jujl. cited 4 Leon. 61, 64. and 
per Cur. it was ordered to Jland over. 

Afterward, SerJ. Chappie t for the plaintiffs in 
error, cited Stat, of MertoUy Carth. 134, i RoU. Ahr. 
761. 1 Sid. 357. and 2 Keh. 318. where 'tis held, that 
the Stat. 3 Hen. 7. c. 10. did not extend to Ireland ; 
and faid, that by the Stat. 16 and 17 Car. 2. c. 8. it 
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is cnafied, that damages and cqfb /hall be ghren in 
dower againjl the plaintiff or plaintiffs^ in the writ of 
error ; and that as both the plaintift in error, had 
joined in the writ of error in B, R. in Ireland^ that 
coart could not feparate them ; but they ought to 
have given damages and cojls againjl them Jointly. 

Ch. J. defired him to Jhew whether May could 
join with Kentf in ajjiming this for error; upon 
which the Serf, cited TiJu. 107. i Roll Abr. 759. 8 
Co. 59. Biicher^s cafe. 4 Leon. 61. 

Sen. Eyre^ contra. Poyning^s law was made the 
10 Men, 7. by which I think Siderfin mujl be mi/1 
taken ; and that the Stat. 3 Hen. 7. does extend to 
Ireland \ but the damages Jurvive, and the heir is 
not accountable for them ; and, as heir, he cannot be 
liable ; for the executor is the only perjbn chargeable, 
[47] and therefore if the heir releafe a writ of error, yet 
the executor may bring error for the damages. Cro. 
Eliz. 558. If an executor bring a writ of error on 
a Judpnent given againjl the te/lator, he /hall not 
pay cojb. i Fent. 166. i Mod, 77. So if he brings 
error on a judgment againjl himjelf, he /hall not pay 
co/ls. 3 Lev. 375. The damages and co/ls given, 
are from the time of affirmance to the original 
judgment ; and if May mujl pay that, he mujl pay 
for damages, bfc. neceJQfarily accruing in the life of his 
ancejlor ; for it appears that his ancejlor brought a 
writ of error, and died after the ajjignment of error. 
Therefore this is a good judgment ; but if it may be 
made better, then this court will sive fuch judgment 
as jhould have been given in B. ^. in Ireland. And 
that this is the ufual praSice appears by Cro. Car. 
511, 512, 442. SaU. 401. 

Se^. Chappie faid, that this court could not alter 
the judgment; for that ought to be done by fuch 
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court at could award execution ; but thb court can- 
not award execution upon this Judgment, for that the 
writs from tliis court cannot be executed in Ireland, 

Ch. JujL To be /ure we cannot award execution, 
to be executed in Ireland. We will conjider of this 
Ju(k;ment, 

Afterward the Ch. Jujl. delivered the opinion of 
the court. All the exceptions taken to thb afiion 
have been formerly overruled, excepting this, that 
the court of Kings Bench in Ireland^ on the affirm- 
ance of the Judgment given in C B, there awarded 
damages and cojb agahijl Kent only, from the time 
of the Judgment given in C B. to die time that it 
was affirmed in B. R. whereas they ouffht to have 
awarded them Jointly againjl Kent and May, And 
for this, we think the Judgment given in ^. il. in 
Ireland is wrong. In this ca/e three things are to be 
conjidered; ijl, Whether any jiich damages, (^c. 
ought to have been given from the flrjl Judgment in 
C. B» to the time of its affirmance in B. R. 2dly, 
Whether fuch damages, &r. Jhould have been ^ven 
Jointly, againd Kent and May^ or only againjl Aent. 
3dly, Suppojing theje damages, (^c, are wrong given, 
whether they both can ajjign this Jointly for error. 
As to the flrjl point, we think they ought to have 
given Judgment for die damages, &c. from the time 
of firjl Judgment given in C, B. to the time of its 
affirmance in B. K, not by virtue of the Stat, of 
Merteny but by 16 and 17 Car. 2. c.%. f, ^ which 
(by a Stat, made the 17 and 18 Car. 2. c. I2. in 
Ireland) extends to Ireland. As to the jecond point, 
we think the Judgment of'damages, &c. Jhould have 
been given both againjl Kent smd May. It feems 
indeed, natural, to think that from the time of the 
Judgment given in C. B. to the death of May the 
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father, that the Judgment of damages, Vc, jhotild 
not have been given againjl May the Jon, becaujc he 
is not prefumed to have received the profits of the 
lands at that time ; and it feems reajbnable that 
Judgment of damages, &c. Jhoold be given again/l 
[48] him, only from the time of the death of his father, to 
the affirmance of the Judgment. But JliU we think 
that May the jbn, ought to have Judgment of 
damages, Ve. given againjl liim, as to both the 
period of time ; becauje, by Joining with Kent in 
the ajfigning of errors, he is by StaU 16 and 17 Car. 
2. c. 8. / 3. bound to be fubje^ to it ; for that May^ 
by Joining in the writ of error, has entered into a 
recognizance to pay fuch cojb and damages as the 
court Jhall award. And it is faid in / 4. of that 
Jlatute, that execution Jhall be awarded for fuch 
mean profits, damage and cojls of fuit, generally, and 
without any particular dejcription of time. But we 
think this Judgment is likewife wrong given, for 
another reajbn not taken notice of in the argument, 
and that is, becauje no writ of inquiry of the mean 
profits and damages was awarded by the court of B, 
R. to ijfue purjuant to that Jlatute Se£f. 4. which 
Jlatute is intfoduAive of a new law, containing a 
pqfitive injundlion and order, that upon the return 
thereof Judgment Jhall be given, and execution 
awarded for fuch mean profits and damages, and 
alfo coJb of fuit. It may be obje&ed, that the 
Jlatute fays a writ of inquiry Jhall iJfue, in order 
that damages may be afcertained, which, in this cafe, 
was not necejjary, they having been afcertained 
in the firjl judgment, and fo appear of record. But 
1 anfwer that, it is true, that on the jlatute of 
MertoH^ no fuch writ of inquiry was to ijjiie, in cafe 
the damages appeared on record ; and the reafon 
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was, bccaojc no /bdi writ is direficd by that afi. 
Bot the /latotc 16 and 17 Car, 2. reqaircs that Jbdi 
writ Jhall igiic, |b that it is not left to the difcretion 
of the court. Before the making the jlatote 16 and 
17 Car. 2. the coorfe was, that when the Jary had 
found the iffne for the demandant, they likewi/c, by 
an inqoejl of office, enquired of the time of the death 
of the hajband, and the value of the lands, without 
ijjbing any writ of inquiry, as in the ca|e of replevin, 
where damages are not aJQjeJJed. So are the following 
precedents on demurrer, Rafi. 230. 2 SaumL 335* 
1 Lut. 728. Pafcb. ify.V M. fVooden, v. fTordin. 
rot, 393. and iht following caje after verdifi, i Leon, 
92. DUt here is a cafe, where the afi exprejly re- 
quires, that there jhall be a writ of inquiry without 
any diJUn£Uon of time ; and I think it is rea/bnable, 
that it JhouU be Jo, though after a Judgment given 
on a verdifi, where the value of the lands has been 
found. For during the long dependency of a writ of 
error, the value of the lands may be greatly altered. 
I have been thus long on this head, becauje I do not 
find that thb point has been ever yet well Jettled ; 
and becauje the cafe in 2 Sauna, 331. Jeems to be 
againjl this doSrine, there having been no writ of 
inquiry. But that caJe is no authority againjl that 
which is now laid down, ijl, Becauje that point 
came not under the conjideration of the court, adly. 
The damages there given were not pro valon dotisj 
fid occajiont dilattonis executionis judicii. As to the 
3d quejlion, it is a general rule, that where any 
error is to be aj|igned, which was for the benefit of [49] 
one party, that there jhall be fummons and feverance. 
So is Cro, Eliz, 891. Teh. 3. Cro. Jac, 92. 
But there is no fuch necej|ity for fuch fummons 
and feverance in this cafe, becauje here the 
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error arojc from the default of the court in their 
Judgment. If there is a mijlake in the proce/s in 
matter of delay, lie. the party jhall not ajjign it, it 
being for his own benefit ; Jo are the following cajcs, 
8 Co, 59. Beicber^s cafe. Teh. 107. 2 Saund. 47. 
But where the error arijcs from the Judgment of the 
court, the party may take advantage of it, by ajQIign- 
ing it for error, as was done in Beecoer's cafe. I RoL 
Air. 759. Yih). 2. So here it appearing to be error 
in the manner of the court of A R. in Ireland^ giving 
their Judgment as to the damages, &f. from the time 
of C. B. giving the iirjl Judgment to the time of its 
affirmance there, the Judgment there given, as to 
them, mujl be reverfed ; but that part of the Judg- 
ment relating to the award of Jcijin of the dower, Ve. 
mujl jland affirmed. And I have no occa/ion to 
Jhew that where a Judgment is part by common law, 
and part by the Jlatute, that it may be reverjcd for 
one part, and affirmed for the other, it being a point 
at prejent Jo well fettled, as appears by Salt. 24. 
Farejl. (7 Mod.) I54-5* and many other books. But 
the quejlion is, what Judgment the court here muJl 
give. It is a general rule, that where a Judgment 
is reverjed in part, the fuperior court Jhall give fuch 
Judgment as the inferior court ought to have given. 
But we cannot award execution into Inland \ and 
therefore we can give no Judgment for the damages ; 
for there Jhould, for that purpofe, ijjue a writ cS in- 
quiry of damages, lie. But we cannot fend our 
writs to the JheriiF of the county, where thefe lands 
lie, to execute it ; and therefore we can only fend 
back the record into B. R. and command them to 
ijfue a writ of inquiry, and to give Judgment againjl 
Kent and May for them, from the time of the Judg- 
ment given in C. B. to the time of its affirmance In 
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B. R. for we cannot give them here, as appears by 
O-o. Jac, 534. Cro. Car. 511. And this is analogous 
to the proceedings in a writ of error in the Exchequer 
chamber, where in cafe they reverjc a Judgment given 
in B. R. they return the record into the court of 
King's Bencb^ which court gives Judgment, that the 
plaintiff Jhali recover, contrary to the firjl judgment ; 
as it is in Teh. 74. Cro. Jac. 206, 534. Cartb, 180. 
S. P. Wherever therefore, a writ of inquiry is re- 
quijite, the Kinfs Bench in Ireland mujl do all, and 
we jend back the record to them with our command 
for that purpoje. The Judgment of this court, 
therefore is, that the Judgment of C. B. in Ireland^ 
and the Judgment of afiirmance in £• iZ. in the fame 
kingdom, as to the jei/in of the dower, be affirmed ; 
and the other part of the Judgment be reverfed ; and 
that this court will order them to award a writ of in- 
quiry and execution thereon. 



TRINITY TERM [50] 

7 AND 8 GeoRGII 2. IN B. R. 

Jafper verf. Grofvenor, Executor of 

Peake. 

Time to plead. €flffll©'^ ^"^** moved lajl term, on the part of 

the defendant, for time to plead till 
this term ; for that the defendant, ever 
Jince he had been executor, had been 
fo ill of a dead paljy, that he has not 
been able to fpeak or write his name; fo that he 
could not Jign any renunciation, or give any injlru- 
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ment to his attorney; and that it was an affair 
concerning trade, which no one knew but the defen- 
dant. It was granted, upon condition that he woald 
not confe/s any Judgment, or give preference to any 
creditor, to the prejudice of the plaintiff. The fame 
motion was repeated this term for further time to 
plead till Micbaibnas next ; the defendant jlill re- 
maining in the fame circumjlances. 

Hardwicke^ Ch. Jujl. Though this inconvenience, 
arijing from the aS of Ga/, intitles the defendant to 
favour and compaJQjion, yet that mujl not be carried 
Jo far as to hinder the plaintiff from recovering his 
right, which may now be the cafe, as nothing is laid 
before the court, to jhew that there is any proba- 
bility of the defendant's recovery^ but that if the 
defendant is reduced under fuch circumjlances, as 
not to be able to tranfafi his affairs, it is fuihcient 
caufe to fue out a commijQ[ion in Chancery to take 
him into cujlody ; and then the plaintiff will know 
what perfons to come upon for his debt This was 
done in the caje of Pitt^ who having lojl his fpeech 
in an apopledic fit, though he jhewed fome jigns of 
fenfe, had, after great litigations, in Chancery^ a 
commiJOJion taken out againjl him. The court at 
length allowed the defendant further time to plead, 
upon his confenting to be bound in a rule to plead 
time enough to have the ijjue tried in Michatlmas 
term next. 

N. B. It was admitted in this cafe that an Executor may 

executor named in a will may be fued before ^ ^"^^^ ^^on 
[51] the probate, though he cannot fue. And Salk. i'"'^''* 

302. was cited, where it is faid per Powill^ J. 

that an executor may commence an afiion 

before probate, though he cannot go on fo far 

as to declare. 
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Francis, verjl Nafli. 

In what cafe an /^N a motioii to Jet ajide an execution on a judg- 
S^rtlSir*^ V^ ment confejed, for irregularity, it was ruled, 

ijl. That where the judgment has been confejjed 
with an exprejs ceffit execution till a certain time, 
and execution is taken out within that time, the 
court may /et it a/ide; but when there are long 
collateral agreements, and the defendant alleges, 
that by reajon of them, execution ought to jlay,this 
court cannot enter into and try the equity arijing on 
them ; but the defendant, if aggrieved, mujl apply 
for relief to Chancery. 2dly, Nothing can be taken 
in execution that 'cannot be jbld, as deeds, writings. 
Bank notes ^^« jdly. That bank notes, (sTr. cannot be taken 
cannot be taken in execution; for tho' they are ajQIignable over, yet 
in execution, ^^y remain, in /ome meajure, chojcs in afiion j and 
the JheriiF or his bargainee, cannot brin^ an afiion 
on them without ajQfignment, notwithjlanding the aS 
for ajQitgning them. And they are Jo much things in 
afiion that it was necejfary to have a new ao, in 
order to make the Jlealing them felony. 

Gierke, verf. Comer. 

Aaioniicson A N afiion of debt on articles, that plaintiff 

dTnot'^tol^" -^ ^^^^^ ^^ defendant his trade, on condition 
up trade. that he would not Jet up within the bills of mor- 

tality, under the penalty of 44 /. The afiion was 
brought in C. B. Breach was ajjigned. The de- 
fendant demurred to the declaration, and the plaintiff 
had Judement. On this a writ of error was brought 
in B, A. and judgment was affirmed upon the 
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authority of the cafe of Cbefman and Nainby [lord 
Raym, 1456. Stran. 739.] sufirmed in the Houfe of 
Lords ^ with cqfls, Hill. 13 Goo. i. upon the foimda- 
tion of the cafe of MitcbilmA Reynolds [i P. Will. 
18 f, 182,] in each of which it was adjudged, that 
an afiion will lie on breach of fach articles. 



o 



Sheppard, verf. Brand. 

^N a motion to fet ajide an award, made on a Award fet 
rule of reference to the three foremen of a afi<le; for that 
fpedal Jury, exception was taken flrjl, That the ti^^"^ 
[52] arbitrators had taken upon them to give a particular money of one of 
fum for cojls, which jhould have been left to the ^^ P*'^^ 
taxation of the majlen Secondly, That they had 
aljb taken money of the plaintiff alone, for their 
charges, without any bQl delivered in before the 
making their award. 

Hardwickij Ch. Jujl. Arbitrators who are Judges 
to determine finally the differences between the 
parties, may, if they think fit, take upon them to 
enquire of and give cojls, as well as damages ; and 
this court has no power to take notice of it any 
otherwije than if they are excejjtve, without any 
reajbn given for it, as an evidence of Jbme undue 
prafiice. As to the fecond point, where arbitrators, 
let their charafiers otherwife be never Jo unexcep- 
tionable, take money of one of the parties jingly, 
whether for charges or any thing elfe, before maUng 
their award; as this is a matter of fo tender a nature 
that even the appearance of evil in it is to be 
avoided; and this prafiice may be of dangerous 
example, it is fufficient caufe to fet ajide the award. 
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for if this Jhould he fuffered it will be haid to dUf- 
tingoijh what is corraption. The award was fet 
ajide. 

Smithy verjl Hickfon. Stran. 977. S. C. 

THE plaintiff brought an afiion againjl the 
defendant for a malidoas projecution in in- 

fi^Sit *^*^ •**™ *"^ **** '^^^ *^' receiving Jlolen goods, 

profecudon knowing them to be jlolen. The plaintiff Jets forth 

againft his wife, In his declaration, that the bill preferred againjl 

on account of ^ ^ jj, ^ ignoratnus; and that he had thereby 

the expence he,-., .* tt^f , ii*' 

is put to in her juifered great damage in his reputation and trade, 
defence. and had been at great charge and cojl in defending 

himfelf, and likewije at great cojl and expenje in 
defending his wife in this pro/eciition. The defen- 
dant pleaded not guilty. The verdiA found, as to 
the projecution a^injt the plaintiff himfelf, for the 
defendant, and as to die projecution againjl the wife, 
for the plaintiff. 

Serf. Eyn moved on behalf of the defendant, in 
arrejl of judgment, ijl, That a man cannot fue 
alone for damage done to his wife, but both baron 
and feme mujl Join in the afiion; and therefore this 
finding for the plaintiff only, as to that part of 
the declaration which concerns the wife, is, if any 
thing, a finding for the defendant, and confequently 
they ought to have found cojh for him, Cro, Eiiz. 
147, 157. 1 Leon. 299. 2 And. 48. 2dly, That as 
there was but one ijjue, the verdi3 was iU, as find- 
ing one part for the plaintiff and part for the 
defendant. 

Serj. Chappie for the defendant argued, that had 
this been an afiion on a contra 5, the whole decla- 
ration mnjl have been proved, and the Jury mu/l 
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have found whoOy for the plaintiff or for the defen- 
[53] dant, the ijfues being Joint ; but in anions on torts, 
the ijfoes are Jeveral, and it is fuffident to prove any 
one charge in the declaration, and the jary may find 
part for the one and part for the other. Cro, Eliz. 
884. In an afiion on the caje»- the plaintiff declared 
that the defendant Jbld to the plaintiff two oxen, 
warranting them to be Jbund, when in faA they 
were not jb ; the defendant pleaded not guilty ; the 
jury found for the plaintiff as to one of the oxen, and 
for the defendant as to the other. On a motion in 
arrejl of judgment, the court were of opinion, that 
It was not on the contrafi, but on the tort, the 
afiion was good. i. Sid. 5. On an afiion of debt 
again/l the /heriff for an e/cape; the declaration 
charged, that hujband and wife were taken into 
execution and efcaped The jury found that the 
ho/band did ejcape, but that the wife was not taken 
into cujlody, nor had e/caped ; and per Curiam^ it 
was the jame thing as if no mention had been made 
in the declaration about the e/cape of the wife, and 
the verdifi wz% good. 2ndly, That as the hujband 
had here fujlained fpecial damages on account of the 
projecution againjl his wife, he might bring his 
afiion to recover thofe damages without her joining 
with him. Cro. Car, 553. An afiion was brought 
by Baron and Femf, for a malicious profecution, and 
on a writ of error, it was injijied, that they could 
not join in that afiion. There does not appear any 
judgment reported in Crohf but in ffllL Jones 440. 
& march, 47. it is jaid to be determined, that they 
could not join in Juch an afiion Where tiie hujband 
had fujiained the whole damage. Indeed, where 
the wife had an interejl they might. 

Hardwicke^ Ch. Jujl. The general dijlinfiion 

N 
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taken between torts and contrafis is right. In con- 
trafis it is necejjary to prove all the diarges in the 
declaration exafily in the manner they are laid ; but 
in torts they are Jeveral, and if you fdHdently prove 
one of them, yon prove your caje. 2dly, That in 
the cafe of Savil and Roberts^ reported in SalL '13. 
it was determined by Holt^ Ch. Jujl. that an afiion 
for a malicious profecution, where the bill is found 
ignoramus^ will be only where the profccution im- 
ported matter fcandalous and infamous to the party, 
and not where it had only put him to expence. But 
this matter came again principally to be conjidercd, 
when lord MaccUspili^nA Ch. Jujl. of this court, in 
the caJe of J ones and Gwynj Trtn. 1 1 Ann. 10 Mod. 
Rip. 1 49 & 2 14 relating to ledgers and chapmen. In 
this caje there was no pretence that it tended to the 
infamy of the party, but only that it had put him to 
expence ; and it was there rejolved, that there was no 
ground for the dijlinfiion made in the cafe o( Savil sokd 
Roberts \ but that though the indidment was infuf- 
flcient, or found ignoramus^ an afiion on a malicious 
profecution might as well be fujlained, where the* 
party was put to an expence only, without infiuny, 
as where the matter of the projecution was infamous 
and fcandalous. And had the law now Jiood upon 
the opinion of Ch. JujL /£?//, the verdifi would have 
been bad ; but as it now Jlands upon the lajl deter- 
mination, the plaintiff might alone maintain the [54] 
afiion by reafon of the fpec^ and particular damage 
he fujlained in defending his wife ; as in the cafe of 
an afiion by the hujband alone, for the ajfault and 
battery of his wife, per quod confortium amifit. The 
plaintiff had Judgment. 
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Birchman, verf. Noright. 

IN an eJeSment brought by an infant, a motion Where idTor 
was made for a rule to compel the lejQjbr of the '^*^ tnhnx^ 
plaintHF to make a real IcJJce, who might be refpon- ^i^^Z^^ 
jible, or to give fecurity for the payment of the cojb ; cofts. 
this being determined to be the courje of the court in 
the ca/e of Tbrogmorton and Smithy on tht dimtfe of 
MtlUr^ Pafc. 5 Geo, 2. [Stran, 932.] and before in 
the caje ofNoh^ v. IFindham. Pafc. 1 2 Gio, i . Stran. 
694. A rule for that purpoje was granted. 



Nichols^ verf. SutcIifF. 

IN an afiion on the caJe on ajfumpjiu it was liberty p^ra to 
moved on behalf of the defendant, tor leave to withdraw one 
withdraw the plea of nihil dibits which he had put ^^^^ P"*^ 
in, and to plead non ajfumpfiu The following cafes 
were cited to Jhew, that die court had granted this 
liberty before, Eadt and Mafon^ Pafcb. 5 Geo. 2. B. 
R. 2 Bam. 139 when it was moved to withdraw the 
general plea, non affitmpfsty and to plead a tender, as 
to part, and non ajumpjit to the rejl. And in the caJe 
of Moflynj and Tottin^ Mich. 3 Geo. 2. in the Ex^ 
chequer^ the court gave the defendant leave to with- 
draw his demurrer, and plead the general ijjue. 
Leave was granted on the common terms of pay- 
ment of coJb and taking jhort notice of trial. 
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Infonnadoft So 
the naCuie of a 
fito wtfarranttf 
gnmted again ft 
a chief con- 
ftable. 



Dominus Rex, ver/. Ragfden. 

ON a rule to Jhew caufe why an information in 
the nature of a quo warranto^ jhould not go 
againjl the defendant, to Jhew by what authority he 
took upon himjelf the exercife of the oiHce of chief 
conjlable of the hundred of within which hun- 

dred the duke of Montague had a court leet. It was 
objedted by Mr. Abney^ that the proJecutor*s affida- 
vits were drawn by Mr. Bramflon^ who was Jleward 
of that court, and that they were copied by his clerk. 
But the Ch. Jujl. held, that this was not a good ob- 
Jefiion againjl them ; for this is not jufiident proof 
of his being an attorney in this cauje, though it may 
be of his being an attorney. But a per/on being an 
attorney in another cauje for a man is no objeoion. 
Then Mr. Marjb faid, that the office of a conjlable [551 
is of fo low a nature, that this information will not 
lie againjl him, unlejs he happens to be a returning 
officer for members of parliament; and that the 
remedy againjl him jhould be by indiffanent But 
per Ch. Jujl. doubtlefs from the nature of this office, 
and the conjequence of it fo government, juch in- 
formations will lie againjl a chief conjlable ; and his 
being a returning officer does not make him the 
more liable to it, tho' it may often prove a great 
motive for the bringing it. And this very day we 
have granted fuch an information againjl the com- 
mon ferjeant of New Romney, The information was 
granted. 
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Middleton and his Wife, v. Croft. 
Stran. 1056. S. C. 

THE plaintiifs were libelled agalnjl in the con- Prohibition on 
/ijlory court of the bijhop of Hinfird, at the ]^^Ji'£^ 
promotion of the defendant Croft^ for their marrying dandeftineiy ; 
clandejUnely» viz. without banns poblijhed in the for the power 
church) or any licence had for marrying out of !lf,^^^ 
canonical hours, vi%, between the hours of one and oTer die pvfon 
eight in the morning, and for being married by the ><> manTing. 
parjbn in his own houje, and out of the dioce/e where 
they lived. 

To this libel the plaintiffs prayed a prohibition ; 
fttggejUng, that by the jlatute 7 and 8 IF. 3. c. 35. 
JC 4. the marrying without licence, is made a tem- 
poral offence ; tliat jlatute reciting the jlatute 5 and 
6 ff^.i^ M. c. 21. and inflifiing the penalty of 10/. on 
every man who jhall marry without banns or licence ; 
and therefore they could not be punijhed for it in the 
cccle(iajlical court. 

They jnggejled likewi/e, that that court would 
not allow of one wiCne/s; but having no affidavit 
that they dijallowed Juch evidence, that part of the 
fuggejUon was given up; jb that it entirely relied 
on the validity of the firjl juggejUon. A rule was 
given to jhew caufe, and jbme time after, dofior 
jtnJrnvSf of counjcl for the defendant, argued thus : 
Wherever a temporal incident falls in with a caufe, 
originally of ecdejiajlical conujance, the original 
draws the incident into that ixamen. The fuit in 
the fpiritual court is not for the penalty, but to 
punijh the offence of manying dandejlinely j and 
the above jlatute was not dejigned as a punijhment 
for marrying dandejlinely, but only for the jake of 
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fccttring the Jlamp duty. Sappofe two perfons andcr 
age, by falfe fuggejlion, jhoold obtain a licenje for 
marriage, as is^metitnet done, the licenfe beinff 
paid for, the penalty on the afi cannot be recoverec^ 
smd the perjbns will go onponijhed, if we cannot 
proceed againjl them : and Jo it would be the jamc 
in caje the banns were publijhed in a parijh where 
neither of the parties lived. The pnnijhment of a 
dersyman marrying in that caJe, is fujpenjion from 
his beneiice for three years ; ajid if he is not bene- [S^] 
ficed, he is punijhed as a lay man, by being excom- 
municated, ipfofaffo. And all prejent are under the 
fame penalty, if they know what is doing, Lynd- 
wood^ Lib, 4. Tiu 3. By the cannon loi, no licence 
is to be granted, but by the ordinary in his own dio- 
cefe. By Canon 62, none jhall be married but between 
the hours of eight and twelve, and by licence. By 
canon 103, oath jhall be made of die age of the 
parties, or of the ezprejs con/ent of their parents, or 

f guardians, in caje they are not of age, before any 
icence jhall be granted. In many afis of parlia- 
ment, tho' there has been no javing of the power of 
the Ecclefiaftical Courts yet it has been held that it 
has not been taken away, as in the caje of Tithes^ 
32 H. 8. c* 7,/ 2. In jlatute 2 and 3 Edw. 6. c. 
13, there is no javing of the power of the Timporal 
Courts and yet it has been always held that their 
power is not taken away. So in the jlatute of dij^ 
tributions, 22 and 23 Car. 2. c. 10. there is no faving 
of the temporal jurijdifiion, and yet it is not taken 
away. And we have but one rule to interpret 
jlatutes by, whether they relate to the temporal or 
fpiritual jurijdifiion. Where a jlatute gives a new 
remedy, or inflifis a new punijhment, it takes not 
away the old power, unlejs as far as it is contrary to 
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it ; as in the cafe of indifiments ; the jlatttte 21 //• 
8. r. 13. of pluralities, takes not away the Jplritnal 
power, tho' there is no javing in it. So is Latch 
244. Where there are no prohibitonr words in a 
Jlatute, no prohibition Jhall go ; fo is titt. 87. & 131. 
Bat it may be objeded, tluit if a prohibition is not 
to go in this caje, that then the party will be twice 
ponijhed for the Jame thing. But the punijhments 
are to different purpofes, as at the common law, a 
majler may bring an adion for the beating his /er- 
rant; the Jervant may bring an aftion for the 
battery, and the party may belikewije IndiAed. So 
in the caje of adultery, both the common law and 
Jpiritual law may proceed againjl the adulterer. In 
I Lro, 138% a layman forged orders, and obtains a 
benefice, for which he is pro/ecuted in the EccU- 
fiajiical Cntrt^ in order to deprivation; and he 
prayed a prohibition, becaufe the forgery is triable 
at die common law; but the prohibition was denied ; 
for the prohibition is touching an ecdejiajlical mat* 
ter \ and he is fued there for it, in order to his de- 
privation only. So in the cafe of Kerhy and SaviU HiL 
1 716, 10 Mod. 385, afiion was againjl Kirby^ in the 
Temporal Courts for calling the plaintiff hawd; and 
Jhe Ubelled likewife in the Spiritual Court ; and pro- 
hibition was denied, becaufe the firjl fuit was for 
damages, and the other for the reformation of his 
manners, and health of his foul. Soherearetwocaufes 
to be proved againjl the plaintiff; the one for not 
paying the duty of a licenfe ; and the other for their 
offence, in marrying dandeJUnely. This a£t was 
made forty years jince ; and though complaints of this 
nature come daily before us, yet this court never took 
notice of it. The fuppreJQ[ion of mifchief, and the ad- 
vancement of the remedy, is the bejl rule to interpret 
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Jlatates by : and as clandejline marriages are very [ryi 
mijchievous, it would be proper to prevent them. 
But if this ad Jhould be conjlrued to take away 
the fpiritual Jurijilidion, it would very much lejjen 
the remedy. 

Mr. Strangi^ on the fame /ide. But a very little 
of this libel comes within the ad 7 and 8 WilL for 
as to the marrying out of canonical hours, there is 
no jlatute againjl it ; therefore the only quejUon is, 
whether a prohibition ought to go for the Spiritual 
Courtj libelling againjl them for marrying without 
banns or licence ; and that only affefis the hu/band. 
It would be an encouragement to dandejline mar-^ 
riageSy if they were only to pay 10 /. and incur no 
further cenfure. The afi is plainly a revenue a3, 
laying 51. duty on every licence or banns; and 
inflifiing a penalty of 10/. on thoje who marry 
without them ; which penalty is only given for the 
better fecurity of the 5 x. duty, and not as a penalty 
adequate to the offence of marrying; without them. 
But /uppofe this to be but one and uie fame offence, 
yet this is a proceeding diverfe intuitu; as in the cafe 
of a pen/ion given to an ecdejiajlical perfon, he may 
fue for it in the Spiritual Courts tho^ it arijcs by 
prefcription, which is a matter generally of a tem* 
poral conu/ance, vi%. as an annuity. Soiz F.N. B, 
51. I SiJ. 146. I Fent. 3. In the caje ofTown/eml 
and Thorpe^ 13 Geo. i. [^Stran. 776. Lord Raym. 
1507.] the parjon was indified for Jbdomy, drunken* 
nejs, and a multitude of other offences ; and this 
court would not grant a prohibition to the Spiritual 
Courts which was proceeding againjl him to depri- 
vation only, until the indifiment was tried, and upon 
his being found guilty, a confultation was awarded, 
and he was afterwards deprived. 
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Mr. CUvef cmtra. The offences complained of In 
the libel, are only jb as to the mini/ler who married 
them, and not in the party married. 

Ch. Jojl. AJked Dr. Andrews^ whether he re- 
membered any fuit againjl the parties themjelves for 
a dandejUne marriage; and he anjwered that he 
cooU not immediately diink of any ; but that their 
courts were never apprehenjive, but that they might 
be proceeded again^. 

Mr. Oifv/. The ^atute 7 and 8 fFiU. is a general 
afi, and there is no Javing dauje in it ; and there- 
fore as it inflifis a penalty, the power of the Spiritual 
C$urt is taken away, as to that oifence. Hob. 192. 
In the jlatute 10 Ann. c. ig,/. 177. there is a faving 
of ecdefiajUcal Jurifdifiion. The cafe cited out of 
I Lfv. 138 is for us. In Sir T. JoneSf 131, 132. a 
penalty being given by afi of parliament, for exer- 
djing a fpiritual funfiion without orders, and there 
being no faving in the afi, it was held that the 
power of the Spiritual Court was, in that caje, taken 
away ; which is a cafe exprejly in point. And the 
Spiritual Court cannot avoid the marriage. 

Mr. Gundry^ on the jame jkte. Canons cannot 
bind the laity, unlejs they have had a fanfiion given 
[58 J them by the jlatute law, as in Salk, 412. and the 
canons of 1603, of which thoje cited are part, have 
often been held not to bind the laity, bccaufe they 
never were confirmed by parliament. All thefe 
complaints are but different circumjlances of the 
offence of marrying dande/Unely. At common law, 
where the temporal and fpiritual Jurijdifiion dajh, 
the temporal jhall have die pre-eminence. So is i 
Inft. 96. In Salk, 552. it is held that to call one a 
bawd. Is not afiionable ; and this anfwers the cafe 
of Kirhy and SavilL As to the law of adultery, no 
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indiamcnt lies for it; jb it 2 Infi. 488. Wheie 
two powers dajh by afis of parliamenty the fpiritoal 
power is taken away, onlejs it be faved by the 
jlatote, as in the caje in Sir 71 y^iSj dted by Mr. 
Clive. And many crimes formerly pnnijhable by 
the Spiritual Courts are now taken away, on account 
of jlatotes making them offences againjl the common 
law, as buggery. Their mofl ancient jorifdifiion was 
in the cafe of Tithes f and yet in 11 Co. rep. 56 1 their 
power is Jaid to be taken away, becauje of the 
fettled quantum of the tithes. Har^. 116. And the 
manner of penning Jlatutes is very material ; for faving 
daujes are always put in when the legijlature would 
have the power of the Spiritual Court prejerved, as 
appears by the jlatutes 13 Eliz. r. 2. 23 Eliz. r. i. 4 
Jac, I. c. 5* 10 jfnn. c 19. As to the parfon fuing 
for a penjion in the Spiritual Courts tho' by prefcrip- 
tion, he jhall never after fue for it otherwije. It is 
plain the jlatute 7 and 8 fFsll. was not made only 
for the duty $ for in the preamble, it is jaid, to pre^ 
vent many other inconveniences; and the projecution 
in the Spiritual Court cannot prevent any mijchief. 

Ch. Jujl. Tho' the libel is general for a dandef- 
tine marriage, yet I think the particulars jet forth, 
will, in the Spiritual Courts be conjidered as fo many 
dijlinfi offences, being againjl feveral canons made 
in the year 1603. I do not iind that there are any 
ecdejiajlical laws againjl marrying without banns or 
licence, which will bind the laity, unlefs it be the 
ancient conjlitution of archbijhop Stratford; and 
whether or no that conjlitution was ever confirmed 
by parliament, I know not. But if it was not, it 
will not bind the laity. The canons forbidding the 
people to marry in private houfes, and within 
canonical hours, which were cited by Dr. Andrews^ 
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do not bind the laity, for they are part of the canons 
made in the year 1603, whidi were never confirmed 
by parliament ; and therefore I think a prohibition 
ooght to go as to them ; for doobtlejs a prohibition 
may go for part, and a confaltation for another part, 
lh& it be hield c&ntra in Hob. Bot whether or no 
the afi 7 and 8 IV, 3. takes away the power of the 
Spiritual Coitrtf in cajes where perjbns marry withottt 
banns or Ucence, is a qoejlion of difficulty and con- 
Jeqaence. The caje of Matthews and Burdett^ in 
Salk. 672. which was whether a licence is necejfary 
for teaching a grammar fchool, is not determined. 
To be fare, there is a great diffeijence in cajes where 
the two courts proceed diverfo intuitu; and where 
[59] for the fame purpoje. In the cafe of Townfend and 
Thorpe^ it was jo. But when the Spiritual Court 
proceeds only to punijh generally pro refirmatione 
marum, if that fame oflfence be punijhable by a 
jlatute, in which there is no faving of the fplritual 
Jurijdifiion, I do not know whether their power may 
not, in that csUe, be taken away. The jlatute 7 and 
8 fif^ill. does jay in the preamble, that it is made for 
preventing other inconveniences ; but when it comes 
to the daufe of the penalty, it fays, /or the bitter 
afcertainingy levying j and colUHing^ the faid duties ; 
jo that the penalty is ezprejly given for the better 
jccurity of the duty payable upon banns and licences. 
And as this afi has jb declared it, the quejUon is, 
whether we can conjider it to be given for any other 
refpefi. And this feems to dijUnguijh it from the 
cajes cited; for this penalty is given diverfo intuitu ; 
but this being a new cafe, deferves conjtderation. 
But I think that, as to the offence, fuppofed to be 
incurred, by breach of the canons maule in 1603, 
that a general prohibition ought to go; and as to 
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the offence for marrying wfthoat banns or licences* 
that a rule Jhoold be made for the plaintiff to dedare 
in prohibition, that it may be Jblenmly determined. 

Pagif Jojl. I think this ad has not taken away 
the power of the Spiritual Courts to proceed upon 
the banns and licences; becauje the afi Jeems to 
me, to be made only on account of Jccuring the 
dudes. But Jtill I doubt wliat power the Spiritual 
Court has, to punijh the laity, who marry without 
any banns or licence. 

Probyn^ Jujl. If the whole is but one offence, the 
prohibition mujl be. general ; and I think all the 
matters complained of, are /o many evidences of a 
dandejline marriage. I always thought that where 
an offence was in its nature originally of ecdejiajlical 
conujance, and a Jlatute inflifis a penalty on it, that 
that penalty took away the whole examen of it from 
the Spiritual Court: therefore I think a general 
prohibition jhould go for the nrfiole. 

Lee^ Jujl. I think the rule, that wherever a 
penalty is given by Jlatute, without a javing, that, 
in that cafe, the Jpiritual Jurijdifiion is taken away, 
is too general ; for in the caje of Rex^ v. Sancby and 
Ttppir^HiL<) fTtlLs. i2.il/a^i65,i/d//,Ch.JuJl.held 
that remedy for tithes againjl the quaker, is only an 
additional remedy; and dted the caje of a provijion 
being given to an ecdejiajlical perjbn ; for that the 
Spiritual Court has a concurrent jnrijdifiion. But 
where a Jlatute alters an pffence, and makes it of an 
higher nature, then the fpiritual power is taken 
away, as in the caje of buggery, and the like. Upon 
the whole, I think it is reduced to the conjlitution of 
archbijhop Stratford; and therefore I think there 
Jhould be a prombition to declare upon. 

Ch. Jujl. I cannot think this libel contains only 
one offence, as my brother Probyn imagines ; for the 
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Ecclifia/iical Cmrt will find them gttilty of a dan- 
[60] dejiinc marriage, if they can convifi them hot of one 
of the irregularities complained of, tho* they cannot 
prove the others. However, let there be a general 
role to declare in prohibition. And per cur, they 
were ordered to dedare in prohibition. 

Afterward, the foggejUon of this cafe being turned 
into a declaration on a prohibition, and the tfftSt of 
the libel into a plea, the plaintiff demurred to it, and 
the defendant Joined in demurrer. And now Dr. 
Andrews^ of counjel for the defendant, argued thus : 
the ecdeJiaJUcal law conjijls of two parts, the jus 
fcriftum and jus nan fcriptum ; the greatejl part of 
the ecdeJia/Ucal law is made up of the jus HOH/crip- 
tunif as the law by which UJhops hold their vijita- 
tions, the office of chnrch*wardens, &r. which are 
founded on no particular written laws, but yet may 
be called /Kf commune ecclefiajiicum. The dedaration 
Jays, that the lay-people of die realm are not punijh- 
able by any canons anid conjlitutions, and that this is 
an offence punijhable only by the Jlatute 7 and 8 
ff^ill, 3* r. 3S« /• 4* fo that the firjl queJUon is, 
whether laymen are punijhable by any canon and 
conJUtution, efpecially thoje made in 1603, for dan- 
dejline marriages. 2dly, Whether the canons re- 
lating to marriages extend to the laity. 

As to the flrjl, there are many canons to that pur- 
pofe in the fourth book of the Decretals by the council 
cSLateran^Ub.^tit. ^.declanJe/lina deAo9ifationej*Bnd 
in Hard. 1 01. it is held that the conJUtutions of the 
council of Laterauj are general laws received in 
England^ and as forcible as an afi of parliament ; and 
the council of Oxford^ held in the year 1222, con- 
firms the coundl of Lateran. In i Roll. Abr. 359. 

* Vide Corpus Jurb Canonici. Decretal, Gregor. 9. lib.4. c. 3 . 
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pi. 18. Foxcrafft cafe, it is faid that the ijfue of a 
dandcjlinc marriage was adjudged a bajlaid ; Jo that 
fonnerly the canons were more Jlrifily objerved in 
England^ than they are now by the temporal or ec- 
de^JUcal courts. The Jlatutes 2 and 3 Ei. 6. c 
2i» and 5 and 6 Ed. 6. r. 12. take notice of theje 
canons. Canon loi, 102, 103, 104, of the canons 
made and pajjed in the convocation^ 1603, and con- 
firmed by the king's letters patent, are, all agaih/l 
theje marriages. In the rubrick of the Common Prayer 
Book^ which is confirmed by zSL of parliament, it is 
faid, that marriages jhall be openly Jblenmized in the 
church ; and marriages are there /aid to be Jpiritual. 
The next qaejlion is, whether canons made in the 
convocation bind the laity. By the jlatute 25 Hm. 
8* c, 19. all the former canons and conjUtutions be- 
fore, as well as thofe which were to be made aftef, 
the jlatutes, are confirmed; provided they be not re- 
pugnant to the king's prerogative royal, or the cuj^ 
toms, laws, or jlatutes of thh realm. And by 4 Inft. 
323, it appears that this a3 was only declaratory of 
die old law ; and as the convocation aJQfembled by Ms 
writ, and the laws are made by them with his licence, 
they bind the laity. And by this jlatute the convo- 
cation has jlill as sreat a power to make obligatory 
canons, as they had before the jlatute. And in con- [61] 
jidering the obligation of canons, the perjbns are not 
to be regarded, but the matter ; not whether the 
canons make any laws concerning jpiritual or lay per- 
jbns, but whether they are made in relation to a 
matter of a jpiritual or a temporal nature. The con- 
jlitutions of Lyndwood were made by the convocation, 
and jlill aifefi the laity, and this power of the clergy 
is immemorial, and the perjbns are never conjidered 
dijlinfi from the matter of the law, as in the caje 
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of the admiralty Jorijdifiion, &r. By Magna Charta 
it/clf, it is faid that the diarch jhall be free and 
have all its liberties prejerved entire; and it is 
part of the king's Jupremacy, that he, with the con- 
jent of the clergy, may bind the laity in fpiritoal 
matters ; and in the 104th canon of the canons made 
in 1603, it was the ezprefs opinion of the great men 
of the nation, that *the king and the clergy had fuch 
power of binding the laity ; and there have beenfeve- 
ral injlances where thefe canons have been pat in 
execution and fubmitted to. 

In the year 1598, Sir Edward Coke^ then attorney 
general, married the lady Hattotij according to the 
Dook of Cnnmon Prayer^ but withoat banns or licence, 
and in a private hoofe. Several great men were then 
prejent, as lord Burleigh^ lord chancellor Egerton^ i^c* 
they all, by their profior, Jabmitted to the cenfure 
of the arcbbijhop, who granted them an abfolution 
from the excommunication they had incurred. The 
a£i of ab/blutionfet forth, that it was granted by reajbn 
of penitence, ami the bSL feeming to have been done 
through ignorance of the law. This may be Jeen in 
the regi/ler of fVhitgift^ fo. 108, and in Collier* s Church 
Hifiory^ vol. 2, p. 662. Another caje was in 1601, 
where Thomas yames^ and Mary Jamis^ were excom- 
municated for marr]ring dande^inely, and afterwards 
were abjblved, 3 Whhgifi Reg. 106. In the year 
1603, *^ abjblution was given to two perjbns on this 
account, i Abhoi Reg. i6o. But there are many 
authorities at common law, which jhew that the laity 
are bound by the canons. As the cafe of Bird and 
Smith f Moore 781. on a quejlion in relation to the 
power of the canons, there was a meeting of the lord 
chancellor, the two chief JuJUces, and the chiefbaron; 
and it was by them rejblved, that the canons of the 
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chordi of England^ made by the convocation, and 
confirmed by the king» tho* not ratified by any afi of 
parliament, as firmly bind the whole realm in ecdc- 
^jUcal matters, as an afi of parliament. Faugh. 327. 
Hill and Good. A projecution was commenced in the 
EcclefiajHcal Courts againjl a perjbn for marrying his 
wife*s jijler. A prohibition went, but a conjulution 
was prayed and granted ; and it u there jaid, that if 
by the canons a marriage be declared to be againjl 
Go£^s law, we mujl admit it to be jb ; for that a lawful 
canon is as much a law as an aS of parliament, or 
any part of the law ; becau/e the law, non nciptt 
majus it minus, [fFill. yones 257.] MartingUy^ v. 
Martjn. The plaintiflEi were cited for living together, 
as hujband and wife, without jblemnizing their mar- [62] 
riage ; and on their application for a prohibition, it 
was held that perjbns being together as hojband and 
wife, without being known to be marri(:d ; or per- 
jbns married without banns or licences, are dteablc 
into the EccUfiaflical Court. Faugh. 18, 21, Eda 
verjus bijhop of Oxford. 

In 2 Fifit. 44. It is Mr. Jujlice Faugban^s opi- 
nion, that the canons of 1603, though not confirmed 
by parliament, yet being confirmed by the king, 
fufiidently bind the laity ; and it is there aljb held, 
that a perjbn might be projecoted in the EccUfiaflical 
Courts for keeping a conventide, (before the tolera- 
tion) notwithjlanding the temporsd punijhment in- 
fiified by the Jlatnte, Jince they were diverfo intuitu. 
In 2 Lev. 222. it is held, that though the Jlatute in- 
fiifis a penalty for teaching Jchool without licence ; 
yet the Spiritual Court may proceed to punijh by 
the canons. Indeed, in 12 Rep. 72. it is Laid down, 
that the convocation may make conJUtutions to bind 
the Jpirituality, but not the laity ; but then there is 
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an exception in the end, as to the fpiritual perjbnt, 
and Jpiritoal things ; and this is jaid to be taken from 
the prior of Lieds* caje, 20 Hen. 6» 13. from which no 
condujion can be drawn* It is, indeed, jaid, that the 
convocation cannot bind the temporalty ; Init by tliat 
mujl be onderjlood temporal matters, and not tem- 
poral perjbns ; for the very party there was a jpiri* 
tnal perjbn. The Jame ca/e Is In Bro. Ab. title Ordi* 
nary f pi. i. As refiors are the guides of their pari/hes 
in fpiritoal matters, and they choofe their procurators 
for their convocation, it cannot be /aid but that the 
whole kingdom have their reprejentatives in that 
ajjembly ; for none but freeholders having juch an 
ejlate chooje members of parliament ; and yet they 
are looked on as reprejentatives of the nation. Sup- 
pojing^ therefore, the,laity to be punijhable for dan- 
deJUne marriages. It remains to conjider, whether the 
jlatnte 7 and^ ffUl. 3. c. 35, by iniiifiing a tem- 
poral punijhment, has taken away the ecclejiajlical 
Jurifdifilon, there being no faving dauje in the afi. 
The title of that aS is, Jn A£i for the enforcing of 
the Laws which reftrain Marriages without Licence 
9r Banns^ f^c. Now there were then no laws in being 
againjl the perjbns married, but ecclejiajlical laws. 
Indeed the zSt of 6 and 7 fflU. 3. c. b.f 52, inflifis 
upon clergymen marrying without licence, the pe- 
nalty of 100/. but that was only for the better jecuring 
the jlamp duty ; and an enforcing afi can never be 
interpreted to dejiroy the thing it was intended to 
enforce. 

In the jlatttte xo Ann. c. 19. after dau/e 176, con- 
cerning dandeJUne marriages, there Is a jlrong daufe 
Javing all ecdejiajUcalJurijHifiion; which mujl have 
been upon a prefumptkm that the ecclejiajlical laws 
relating to. thb point were jlill in force ; otherwlje it 
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were Javliig a thing not in being, if the fpiritoal Jarif> 
difiion was taken away by the afi of king ^Uiam, 
A&% of parliament ottght to receive fach an interpre- 
tation at will more eiFecinally enforce the remedy and 
prevent the mijchief ; bnt to Jay that the afi of fFUL [63] 
3. took away aU ecdejiajlical Jorijdifiion in this caje, 
will have the contrary tfkO. ; as there would be no 
ttnijhments left for perjbns marrying in a private 
ou/e, and oot of canonical hours, provided they had 
a licence. 

The EccUfiaJUcal and Timporal CmrtSf have often 
a concurrent Jurijdifiion ; and then the fentence in 
one court will bar proceedings in the other; bnt here 
they do not in the leajl affefi one another; they being 
for dijlinS ends; the profecution in the Spiritual 
Court being profalute anim^tf and that in the king's 
courts for temporal Jatisfafiion. 

In the cafe of adultery, a perfon may be Jued at 
common law for damages, and for penance, in the 
Spiritual Court; Jo for lajring violent hands on a 
derk, a perjbn may be indified at common law for 
breadi of the peace and fined ; and yet excommu- 
nicated in the EccUfiaJUcal Court; the punijhment 
bdng diverfo intuitu; as likewije in the caJe of n/ury. 
I Lev. 1 38. Slader and SmaWrooke^ the EccUfia/Htal 
Court was allowed to proceed and deprive a pretended 
dergyman, who had forged orders, after that he had 
been convified and punijhed for the forgery at com- 
mon law. Hill and Boomer ^ Jones (Thomas) 131, is 
indeed contrary ; but it is jubmitted whidi is the 
mojl reafonable determination. Kiriy and Savill^ 
1 7 16. 10 Mod. 385. A perfon fned for defamation in 
the Spiritual Courts moved for a prohibition, becauje 
the plaintiiFhad recei v^ damages in the king's courts ; 
but denied, becaufe the profecutions were for different 
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ends. 4 Co. 20. Latch . 244. Hoh» 187. Where the 

/Utates do not intend there Jhoold be doable penalties^ 

there it often an exprejs daafe tothat poipoJe,as in 4 

yac. u c, 5* againjl dmnkenne/s, and 3 jae, i. r. 4. 

againjl rccu/antt. In the caje ikCraw and Dickman^ 

in C.B. 17 16, it was the opinion of the Lord King^ 

that the want of javing daufes does not take away 

the Jorijiiiaion of the Spiritual Court. In Ae pre- 

jent cafe the declaration is ill ; as it JeU forth the 

jiatnte was made the twenty-Jecond c/t Ntvimber^ in 

thejeventh and eighth yean of Will. 3. which is tm« 

pq0u>le ; becaoje one and the fame day cannot be in 

both yean. Had it been faid an aa made in the 

parliament holden in the 7 and 8 fyiU. 3. it might 

have been good. 

Mr. COvi for the phfaitiffs. The ftxty-Jecond 
canon of thoje made in 1603* Jays only that no minijler 
Jhall marry withoat licence or banns, nor privately, and 
all the rejl of the canons are made in conjeqnence of 
this, with reference only to clergymen, and diey fay no* 
thing concerning the laity. The conjlitotion de buma^ 
maccttcupi/ciHtia^txttDdMOtAjtothtdtTfj. Lyndwood 
PravinciaUf lib. 4. tit. 3. dejcribes what a dandejUnc 
marriage is, and this ynholt complaint makes it bat 
one oiTence of a dandejUne marriage ; and they are 
not to be conjidered Jeparately, as making different 
/pedes of the fame offence. Suits of this natare 
woald prove of bad conjeqaence, foppqfing the words 
bujufmodi intereffentes in the conjlitution of arch- 
[64] UPiop Stratford^ extended to the laity, who were pre- 
Jcttt at fndi marriages ; for the whole congregation 
of Quakers always ajjemble at their marriages ; and 
by this dofirine they might be all panijhed. But 
the canons in 1603, bind only the dergy, and not the 
laity, as appears by Salk. 412. In Brooke^ tit. ordi- 
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nary, i. 20 Hm. 6. 13. 21 Ed, 4. 47. It is jaid 
that the convocation is jpiritual, and fo are all its 
con^itotions. In HaUs Hiftwrj of tbt Common Law^ 
27, it appears that all the jlrength the canon laws 
have obtained in this kingdom, proceeds from their 
having been received by conjcnt of parliament, or 
from immemorial nfage and cujlom; whereas the 
canons of 1603, ^^^^ neither of theje fanfiions. 

That the provijion of the afi of 25 Htn, 8. r. 19. was 
never duly AilfiUed ; for that gave a perfonal power 
to Hen, 8. to conjlitute thirty-two perjbns with a power 
to chooje a body of canons out of thofe then in force, 
which jhould be binding to the whole realm, which 
power was never executed. The fame power was 

Siven by 3 and 4 Ei. 6* r. 11. to that king, but his 
eath aljb rendered it ineifefiual ; and Gibfon in his 
Codex jays, that a body of canons was prepared, but 
he died before he gave his aJQfent* The fame power 
was given to queen Elizabeth^ but it jlept during her 
life, and has never Jince been revived. 

As to the fecond point, the jlatute 7 and 8 Will. 
3* is a general law, and is* made without any faving 
daufe to the ecclejia/lical JurijdifUon : and in i Injl. 
96. b, it is laid down as a maxim in law, that where 
die common or jlatute law gives a remedy in foro 
feculari^ (whether the matter be fpiritual or temporal) 
the conufance of that cauje belongs to the temporal 
courts only ; unlefs thejurifdifiion of the EccUfiaJHeal 
Court be faved or allowed by the Jame Jlatute, to pro- 
ceed according to the ecdeJiajUcal laws. 

There are Jeveral authorities to /hew, that an ac- 
tion for the fame thing will not lie in both courts. SaU. 
552. Farres. (7 Mod.)y8. 2ln/i. 488. zRoll.Abr.l^s* 
pi. 3. If a perjbn is cited in the Spiritual Court for 
calling a woman a whore, within the city of London; 
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as it is there afiionable, a prohlUtion always goes. 
It is allowed indeed, that the EccUfiaJlUal dmrt may 
proceed to deprive, for an oflTence ponijhable at com- 
mon law, but not to panijh. Where the parliament 
had a mind to Jave the ecdefiajlical power in a jlatote, 
there they exprejlyjaved it ; as 10 j/nn* r. ii. 1. 26. 
and fevend odier Jlatutes. And fo it appears by Sir T, 
Jones 131. 11 C9. 16. 2 /»/?• 659. Hard. ii6. Bttt 
in this caje her<t is a temporal penalty inflified, for 
the offence of marrying ndthoot banns or licence, by 
^tate 7 and 8 ff^ilL 3. which has not Javed the 
power of the Spiritual Court ; and therefore we hope 
their power is taken away, and that the prohibition 
Jhalljland. 

Cur. faid nothing to it, bot ordered it to be argued 
again. • 

For the remainder of tbis cafe^fee table of the names 
of the cajes. 

BrafTey, andoiftitm^ v. Dawfon, ando^Ctitn. 

Stran. 978. S. C. 

rgj] 'T^ROVER by plaintifis, aj|ignees under a com- Wamnt Iron 
X mijjion of bankruptcy, againjl the defendanu, commiffioaen 
commtgioners of the land tax, on this cafe; one ^^^'*^t^ 
Fairclougb was a coUefior of the land tax, and had goods of the 
collected a great deal of money for the public uje ; coUeaor for 
and on July 7, 1731, abfconded, and became a bank- £^ ^"^ 
rapt ; and on the i6th of the fame month and year, deemed an es- 
the commijfioners ijQfued their warrant, and Jeiced his <^t» *»<> ^ 
goods, fafr. On the 17th of July, a commijion was ^^^^ 
taken out, and ajjignees appointed. On the 2ijl of bankrapt, 
of July^ the goods were ajfigned to the ajjignees. On <bo' the bank- 
the 22nd, they were taken away by the defendants : ^^ blfo^"*' 
and on the 26th of July^ they were fold by them for the goodi weie 
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feised : bat io ready money. This caje was tried before lord Ray^ 

uL othcnrr^! ^ the Opinion of this coorL 

Mn SerJ. Darnel^ for the phdntifis. The only 
qtteJUon in this cafe is, whether the afi of bank- 
ruptcy fo took away the property of the goods, 
before ajjignment, as to make them ceaje to be his* 

Ch. Jajt If an extent be ijfued out, nay only 
tejled, before the goods, &r. are ajfigned, that extent 
will be good. 

Serf. Darnel. That is a prerogative caje, bot 
this is the caje of a private perfon ; and is like the 
caje of an adminijlration granted, which vejls the 
property of the intejlate's goods in the adminijlrator, 
from the time of the inte^ate's death. In C. B. in 
London^ Pafch. 3 Geo. 2. Andrew and Sir Matthew 
Decker^ a caje tried at nifi prius^ before Ch. JojL 
Eyre, The afiion was brought againjl Sir Matthew^ 
for a falje retom to a Jlert facias^ viz. nulla hna. 
It appeared on evidence that goods of the defen- 
dant, were in the hou/e at the time of the return ; 
but that the party, whofe fl;oods were to be taken, 
became a bankrupt before the writ was delivered to 
the defendant, anid that a commijjion was ijjued out 
againjl him ; but that his goods were not aJQigned 
over by the commijjioners. The commijjion was 
held to be a jufRdent proof of his being a bankrupt, 
and the return was held good. 

Ch. Jujl. I own this is contrary to my prejcnt 
notions of the law in that cafe. 

Serf. Eyre^ for the defendants. This cafe con- 
cerns the crown ; and therefore the property is not 
altered till alignment, and an extent in aid executed 
before the aj)^;nment, is good. So is 3 Keh, 14. 
The crown is not bound by jlatutes, relating to 
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faanknipts. So is Sir ^. Jo'^h 203. An extent^ 
and a warrant from the cominijlioners of the land-tax, 
alters only the manner of the collefiing the money 
[66] of the crown. Byjlatnte 3 Gee. 2. r. i. fol. cd. f, 59. 
If any cdledor refojes to pay the money which he 
has collefied, any commiJ|ioner may commit him and 
Jcixe his ejlate. And this is a new law, and Jhall con- 
trool all the former rejblotions. 3 Liv. 69, 191. 

SerJ. DarneL I agree the property of the bank- 
rojpes ejlate, does not vejl in the plaintiff till the 
aJOiignment, Jb as to give them an afiion ; but when 
that is made, it gives them by relation, a property 
from the time of bankruptcy. This caje concerns 
not the crown ; for by jiatute 3 Gi9. 2. it ap* 
pears that the Jeizare of the coUefior's ejlate is 
for the benefit of the parijh; for the parijh is 
an/weraUe for the money at adl events; therefore 
the parijh is to return to the commijfioners Jiibjlantial 
men of the parijh, to be collefiors and ajjejjbrs ; and 
the money colkfied does not become the crown% 
till it is paid into the hands of the receivers ; for 
they give Jccurity to the crown. 

Ch. JujL In this caJe are two queJUons, the flrjl 
is, whether this be the caJe of a private perjbn, or of 
the cfown. Secondly, if this be the cafe of a private 
per/on, wliat effed an afi of bankruptcy has on 
thoje goods in this caJe, before an aJQignment. In 
the caje of a private perjbn, there is no afiual vejl- 
ing of the baidLrupt's ejUte, before ajfignment ; be* 
canje the commijQioners have only the power of difpo- 
Jal ; but after ajftgnment, they vejl to many purpojes, 
by relation in the ajfignee, from the time of the 
bankruptcy : as to avoid afis done by the bankrupt 
himfelf, &r. and therefore I think, if a Judgment be 
given againjl one, before bankruptcy, and the exe- 
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cation be compleatly executed, by /ale of the goods, 
and payment of the money over, before the ajQIign- 
ment,*that the execution will be good. But if 
this at bar, be the ca/e of a private perjbn, the 
execution is not compleated, for the goods were 
not difpo/ed of by the officer before the ajjignment; 
and then I think this commijjion will over-reach 
it. So the quejllon is, whether this is a prerc^tive 
caje, and I thii^ it is ; for though the money when 
levied, is to be applied to the public u/e, yet 'tis 
always conjidered as the money of the crown ; and 
therefore 'tis always recovered by the prerogative 
power. And I think 'tis hard to imagine that the 
jiimmary remedy given to the commijQIioners by 
Jlatute 3 Geo. 2. r. i.jhould put the crown in a worje 
condition than it was in before. And if an extent 
in this cafe had been fued out, the goods would have 
been bound, even from the tejle of it, and no rela- 
tion could have avoided it : and the crown cannot 
come in as a creditor ; as it cannot be affefied by 
the Jlatute relating to bankrupts. So the quejlion 
is, whether this warrant can have the fame effeS as 
an extent would have had. As to the parijh being 
liable, that makes it not Icfs the money of the crown 
than before, for that is only giving the crown a 
double fecurity for the money. And in the cafe of 
Rex and Norton^ in the Exchequer^ it was held that 
an extent executed after aJQ[ignment would be good. 

The other Judges faid litde or nothing to it, cmly [67] 
La faid, that Salk. 1 1 1. was contrary to Andrew* s 
cafe, cited by Serf. Darnel; and per Cur. it was 
ordered to Jland over. 

Afterward, Mr. Strange^ for the plaintiffs argued, 
that the goods jcized by the commijjioncrs of the land 
tax, ought to be the proper goods of the coUefior, as 
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appears by the jlatote 3 Geo* 2* c. i.fiL id. p. 59. bat 
on the i6th ofjuly^ thcjc were not the goods of the 
bankmpt, bccaoje he beoune a bankrupt on the 7th of 
yuly ; and it is every day's prafiicc to over-reach 
execodons, as in caje of the Jnbjefi, by relation of a 
precedent bankruptcy, ptirjuant to Jiatnte 21 Jac. i. 
r. 19. 3« Lev.fHj^ 191. Bankrupts are con/idered. In 
the eye of the law, as criminals ; and cannot alienate 
or transfer any property, from the time of the bank- 
ruptcy. But /iippqfing the property was only in 
abeyance, as in the cajc of an inte^cy before ad- 
minijlration gianted, that will be fuffident for oor 
caJe; for then it could not be /aid they were the 
bflmkrupt's goods, if this be the cafe of the Jubjed. 
The next quejlion is, if here there be any interven- 
tion of the prerc^tive ; for if it be the debt of the 
crown, and the .warrant of the commijjioners is to be 
taken to be equal in power to an extent, then I mujl 
allow that it is again^ us ; though the execution was 
not com^eated by Jsde of the goods, before the aJQSgn- 
ment. jBut the colleAor is not a debtor to the 
crown ; for the divifion is charged with the money, 
and not dijcharged, till it is paid into the hands of 
the receiver general ; and the collefior is only as a 
middle man, and it is indifferent to the crown, whether 
the collefior has it or not ; for the divi/ion mujl make 
it good. If the z8t had intended an immediate 
remedy againjl the colle£b>r, then it would have pro- 
vided that the receiver general jhould take what he 
could from the collector, and the rejl from the divi- 
/ion : but now by exprefs declaration in the a£l, the 
money rai/ed in the collefior's hands, is no payment 
to discharge the divi/ion, till it is lodged in the re- 
ceiver general's hands. By which it is plain, that 
the crown did not intend to look upon the coUefior 

Q 
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as any officer of his ; and the crown here can receive 
no detriment, for by aDejQfments and reajfejfnients, the 
money may be recovered of the divijion. The re- 
ceiver general is the crown's debtor, becaafe, when 
it is paid into his hands, the crown can come on no 
one elfe. Bat if the crown has its elefiion of refort- 
ing either to the collefior, or the divijion, as a double 
jecurity, then it is to be con/idered, whether the war- 
rant of a commiJIioner of the land tax, be eqaal to 
an extent. An extent is a matter of record, an 
ancient common law writ ; and binds from the tefiey 
in.the cafe of the crown ; notwithjlanding the jlatntes 
of fraudls and perjuries. But the .warrant of the 
commiJIioner is a mere matter in pais; and that is a 
plain declaration, that it is not given in favour of 
the crown, but the divijion. 

Mr. Morton for the defendants cited i Salk. 108. 
I f^ent. 360. Sir Thomas Jones 196. The collefiors 
are appointed by the commiJ][ioners, not by the divi- [68] 
Jion, as appears by the afi ; and the colleSors, as to 
this purpoje, are the king's fervants, and the injlant 
the money is paid into their hands, it becomes the 
money of the crown ; and though the divijion be to 
make it good, yet that does not make it to be their 
money. But where the king has been only nominally 
concerned, and not in interejl, yet the prerogative 
has taken place. So is Show, Pari Ca. 72. 2 Roll, 
Ahr. 158. Hob, 222. 

The court /aid they would conjider of it 

Afterward, the chief jujlice delivered the opinion 
of the court in this ca/e, to this effefi. 

The general quejlion in this ca/e is, whether, by 
the ajfignment made by the commijponers of bank- 
rupts to the plaintiffs, the ajpgnees, on the 21 July 
1 73 1, the property of the go^ls, &c. pajfed to the 
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plaintiSs or not For if they did not pa/s to them 
by this aJliffimient, then they can have no title to 
them. And we are all of opinion, that the property 
of the goods was not vejled in the plaintiffs, the 
ajQ^ees under the commij^on of bankruptcy. Upon 
this arijes two quejlions. Firjl, in whom theje goods 
would have vejled in this cafe, /uppojing it to be the 
execution of a private perfon ; and Jecondly, if this 
be the caje of a prerogative execution or not ; and 
what will be the con^uence of that. As to the 
firjl quejlion, in whom thoje goods will vejl, fup- 
pojing it to be the cafe of a private execution, we are 
clearly of opinion, that, in this ca/e, the goods would 
have vejled in the plaintiffs, the ajj^ees ; and that 
depends on the conjlrudion of the ^tute 13 Eliz. 
r. 7. and 21 Jam. c, i. 19. and that conjlrudion has 
always been, that thofe Jlatutes give a power to the 
commijQIioners over- the bankrupt's ejlate ; but that 
they do not vejl his ejlate in them, as appears by the 
rejblution of the whole court in the caJe of Perry and 
BawirSf in Sir Thomas Jones^ 196. But after the 
commijjioners have executed this authority by the 
a0ignment, all the ejlate of the Bankrupt dien vejls 
in the ajpsnees, by relation to many purpojes, from 
the time of the zS. of bankruptcy committed, Jo as to 
avoid all mean afis made by Ae bankrupt himfelf, 
&r. And therefore, if an execution be not executed be- 
fore the bankruptcy, the ajfignment by relation Jhall 
defeatit, as appears by the cafe of CoU and Davies^ Hit, 
10 fFill. 3* in B. R.y Ld. Raym,p. 724 and the cafe of 
Philips and Thompfony 3 Lev. 69, 191. which goes 
farther than that caJe; And in Salk. iii. Ktggil 
and Player^ Holt^ Ch. Jujl. fays, that the ajjfknee is 
in by relation, from the time of bankruptcy, Jo as to 
avoid all mean afis ; but not Jo as to be afiually 
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invejled with the very property. And though the 
ajjignmcnt thus operates in the cafe of private per- 
foDMf yet the property of the goods, before the ajjjign- 
menty is not in abeyance, nor in any one but the 
bankrupt himjelf, as appears in Salt, io8. And 
this is a dear authority, to prove that the commif 
jioners have only a power, and no interejl, in the 
bankrupt's ejlate. But the fecond quefUon is the 
mojl material one ; and we are all of opinion, that [^] 
this warrant from the commijQIioners of the land-tax^ 
is not to be conjidered as an execution of a private 
per/on, but of the crown. And firjl it is to be con- 
^ered whether the money in good hands, collefied 
for the land-tax, and before the time of his becoming 
a bankrupt, is to be looked on as the king's debt or 
not. And on the lajl argument, feveral objections 
were made againjl its being conjidered to be the debt 
of the crown ; as (irjl, that the bankrupt was not a 
jervant of the crown. Secondly, that the receiver 
general is the only perjbn whom the crown in this 
caje conjiders as a debtor ; and that tQl it is paid to 
him, it is not the money belonging to the crown. 
3rdly, That if any perjbns are Uable to the crown, 
before the money is Jo paid into the hands of the re- 
ceiver general, it is the parijh, or divijion, which 
mujl be looked on as debtors to the crown ; and not 
the coUeSor. Fourthly, Tiiat the colleSor is an- 
fwerable to the parijh, or divijion, and not to the 
king; for that thtj are anjwerable to the crowa 
But theje obJeSions will receive an anjwer, from con- 
Jidering the land tax afi made 3 Geo. 2 in the 
year. 1 7 30, the year before Fairckugb became a 
bankrupt. And by that aS, in pages three and four, 
the landrtax is granted to his majejly ; and the Jub- 
fequent pages point out the Jeveral Sums, and the 
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manner of collcfiing them. In page eighteen, the 
parijh, C^r. jhall name two or more able perjbns, to 
be coUefiors ; for which they jhall be anjwerable : 
and the commijjionen are to nominate and appoint 
them to be toUeSors. And in paffe nineteen, the 
coUefion are required and enjoined to collefi the 
money fo charged, for his majejly's uje. In page 
twenty-one, the coUefiors are to have a three pence 
in the pound allowed them, for the fums which they 
collefi. Page twenty-five gives the commijjioners 
power to jeize the e^tes of the coUefiors, for the 
money received and detained in their hands; and 
page fifty-eight, gives the commijjioners power to 
jommon the coUefiors who have gathered the land- 
tax money to their own uje, and may ijfue their 
warrants to them, to pay jiidi money to his majejly's 
uje : and in pace fifty-nine, it is declared, that jiich 
payment jhall be a good dijchargc to the jaid col- 
lefior, againjl his majejly and his jnccej|brs, and aU 
other perjbns whatsoever. So that it appean by this 
afi, that the duty U vejled in the king ; that the col- 
lefiors are appointed by the commi(|ioners ; and that 
their jalary is likewije paid by the kii^, out of the 
money coUefied ; and that they on payment of the 
money, are dijcharged againjl the king and his jhc- 
cejibrs. And who then, upon the whole, can doubt 
but that the coUefior of the land tax, is an officer of 
the crown ; and that the parijh is only to be con- 
jidered as a double Jurety to the king, for the pay- 
ment of the money. 

Now it is to be conjidered what was the eSefi of 

the jei2ure of the goods of the bankrupt, on the jix- 

[70] teenth of yuly^ by virtue of the warrant from the 

commijjiooers of the land tax. It is agreed on aU 

hands, that if this was to be conjidered to be the 
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debt of the bankrapt, to the crown, and that an 
extent had ijfned before the ajjiignment, that the pro* 
perty of the goods would have been bonnd by the 
extent. Bot it was jaid, that this warrant from the 
commijjioners was an afi in pais^ and not equal to an 
extent, which is a matter of record. And I admit 
that this warrant Is not equal to an extent, which 
ijjues out of the court of Exchequer jfo as to bind the 
ejlate from the date of it, which an extent will do. 
But that is not the point ; for the foundation on 
which we go is this, viz. That before the bankrupt's 
ejlate was a0igned to the ajjignees, it appears that 
his goods were aSually feixed by virtue of this war- 
rant; and the fubfequent ajjignment cannot divejl 
the crown of this jeizure, for three reajbns, Fir^, 
Becaufe the goods were fuch as in their nature were 
feizable. Secondly, becau/e the crown is not bound 
by the Jlatute of lankrupts. Thirdly, Becaufe the 
relation, on the aJQ[ignment, cannot bind the crown. 
As to the firjl reajbn, it is made evident by the land 
tax slS, of 3 Geo. 2. and the cafes which have been 
cited Jay, that the goods Jeized Jhall be the bank- 
rupt's. And the caje in Sali. iii. Jays, that the 
property of the bankrupt remains in him, tQl after 
the aJIignment ; and the other cajes prove the fame. 
As to the fecond reajbn, it appears in Sir W. 
Jones 202. That the crown is not bound by the 
jtatttte, unlejs exprejly named. And it is further 
proved by all the caJes which have been cited, relating 
to the extent of the daufe in the Jlatute 21 Jac. i. 
concerning bankrupts. So likewije, by the cafe of 
The attorney general and Lewis in the Exchequery 
cited in 2 Show. 481. and by i Dyer 67 h. 2 Roll, Ahr. 
1 59.^/. 8. Lane 65. And therefore the Jlatutes relating 
tobankruptsdo not extend to the crown. Theonlyrea- 
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Jon why an extent cannot reach the ejlate of the bank* 
nipt after the ajQIignment is, becaufe, that then the 
property of the e/late is vejled in the ajj^eet, and jb 
out of die bankrupt : And then extent cannot affefi 
the property of a third perjbn. 

The thifd reajbn appears from this, that relations 
are fifflons in law, and Jhall not take place againjl 
the crown, as it is held in Hob. 339. and the JUtnte 
13 E&%. and 21 Jac, i. already dted, plainly jhew 
it : for the relation in the cafe of a private perjbn, 
opon an ajfignment, takes place only by virtue of 
thoje Jlatntes. But the crown is not bound by the 
Jlatutes ; and therefore Jhall not be bound by tho/e 
relations which they create. It may be objefied, 
that the law cannot here be thus, becaufe the execu* 
tion was not compleated by Jale of the goods, bfc. 
before the ajjignment. But I anjwer the execution 
was compleated here before the Jale, by the Jeizure 
of them : for the Jeixure and the fale are two different 
things; and on the Jeizure, the goods are in the 
cujlody of the crown : Jb that no one can take them 
out of his cOjlody, the execution being compleated, 
[71] as appears by Sir ffllliam Jones^ 202. Cro. Car* 
148. S. C. which cajes were between common perjbns, 
where the afi of bankruptcy has the fame effefi be» 
tween them, as the ajjiignment has in the caje of the 
king. And by the JUtute 3 Geo, 2. the commijjioners 
have power to Jeize and detain the goods ; Jb that 
the caJes above, relating to private perjbns, are ap- 
plicable to this. And the fame intere^, which, in 
the above caJes, the private perjbns have in goods 
upon gage of dijlrejs, the crown has over the goods 
of the collefior, upon his Jeizing them, before they 
are fold, that is, that they are irredeemable, but upon 
payment of the money, for which they were Jb feizcd. 
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Therefore, for thefe reajons, we are all of opinioDy 
that the plaintifis oaght not to recover in this afiion ; 
and therefore they mojl pay the cojb of a nonfnit. 
N0U9 Mr. MoretoH then /aid, they were^ in this 

cafe, intitled to treble coJb. But the Ch. Jojl. 

/aid, he jhoold take an opportunity of moving 

it another time, that they m^ht conjider whether 

they ought to be given or not. 
Afterward Mr. Moretan moved for treble cojls in 
this ca/e, upon the land tax afi, and it was granted; 
the Ch. JuJL being abjcnt. But the court objeficd 
againft the method of applying for thefe co^s by 
motion ; for being after a verdifi, they Jeemed to 
think that it ou^t to have been fuggejled on the 
roll. But 

Mr. Strange for the plaintiff faid, that if it was 
the opinion of the court, that treble cojls ought to 
be paid, it was not worth his client's while to con- 
tejl the manner of it, and therefore jubmitted to the 
above rule without argument 



Tiyon, V, Carter. Stran. 994. S. C. 

Debt on bond ^ I ^HIS was a writ of error on a judgment for the 
or'bTfo^ Ac^ plaintiff, after a verdifi on a bond ; of the con- 
fifth of IV- ^ dition of which oyer was prayed. And it appeared 
fMiAfry and plea to be, that, if the defendant paid jb much on or 
^Tdn^n n- ^^^^ ** ^^^^ ^^ December, next enfuing the date 
cadim t^at the thereof, that then, &c and the defendant pleaded 
defendant did payment, on the day mentioned in the condition 
^ ^ held ^^'^ plaintiff replied, that it was not paid on that 
iii%ot faxing <lay, and the jury found that the defendant did not 
chat he did not pay the money on the twenty-fifth of Deamber^ as 
W **^"y mentioned in the replication. The court, on argu- 
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mcnt, held that the word twenty in the vetdifi ooght to 
be rejefied, as repagnant, becaa/c it refeired to the re* 
^ication, which mentions only the fifth of Decembtr. 
Bat doubted modi, as the caje is pleaded, whether 
the Judgment oaght to be affirmed or not, for that, as 
the Gon^deration of the bond was for payment of the 
money, on or before the fifth of Decembtr; fo that 
this being a disjunfiive condition, in which die de- 
fendant had liberty to pay it before the day ; the 
finding of the Jary, that he did not pay it on the 
day, ^med to be immaterial : and on tlie other 
[72] /ide, as the defendant had feveral times of payment ; 
and he has chojen to pat Mmjelf apon the lajl period 
of time ; it may be objefied, that by fo pleading he 
has debarred himfclf from taking advantage of the 
proof of payment before the day : and therefore per 
Cur. adjoumatur propter iifficultatem. 

For the remainder of this cafe^ fee table of the 
names of the cajes. 

Dominus Rex, v. Smith. Stran. 982. 
• S. C. 

MOTION had been made by the father and Omb^t^ 
mother of James Smith (a boy under fourteen t^^t^tcmxTt 
years of age) for an habeas corpus to be direded to mjne°die ri^t 
Penelope Smith j the boy's aunt, and in whofc keep- of gturdianihipy 
ing he was ; to bring up the body of their fon, in **"!.^^* ^^^ 
order to have him delivered over to them. The '*"**^' 
aunt now came into court without any manner of 
JujUflo^tion for the detention of him. 

Mr. Brook prayed that the boy might now be fct 
at liberty from his aunt, and that he might be de- 
livered over to the cujlody of his father and mother ; 

R 
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for that they are, by nature, guardians of their 
children ; and that this boy is Jo young, as not to 
be capable of choojing a guardian for himjelf, though 
his own father was dead. In the Lord Berkelefs caje, 
lord Ch. Jujl. Pitnberton faid, we cannot deny Lord 
Berkeley the cujlody of his own daughter. 3 FoL 
State Trials, 539. 

LeeyJufL In page 540, the Ch. JuJl. faid, my 
lord we do not hinder you, you may taJce her. But 
note, that was after one Turner claimed to be mar- 
ried to the lady. 

Mr. Bracknell on the fame /ide. In the cafe of 
Rexy V. yobnfon^ Hil, 10 Geo. i. [Stran. 579. lord 
Raym. 1334O Johnfm was in cujlody of the guar- 
dians appointed by the Spiritual Court ; and by an 
habeas corpus brought by the guardians of the de- 
fendant appointed under the will of the father ; the 
child was taken out of the cujlody of the former, and 
delivered over to that of the latter. 

Serj. Chappie f contra cited 2 Lev. 128, where the 
court denied to deliver over a young lady to the 
cujlody of her aunt, who was guardian in-law to 
her; and faid, that this boy was nev^ confined; 
and that he always has, and now is, at his own 
liberty. 

Ch. JuJl. The aunt here made no return, but 
that (he has the boy in court ; and therefore, as Jhe 
makes no excuje for detaining him, he mujl be Jet 
at liberty. But the quejlion here is, whether we 
can go farther, and deliver him over into the cuf- 
tody of another ; and I am not fatisfied that we 
can do it. The general rule, in cafes of this na- 
ture, is, that the court fets the party at liberty, but 
does not deliver him into the cujlody of another. [73] 
And fo is the caje in 2 Lev. 128, in Lady 
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Catbarhu Jmuflij's cajc, dtcd 2 P. W. iia. the 
court would not deliver her orcr to her mocher, 
though the father was dead. The caje di Rex and 
Jobnfon is the only one, which Jcems cmtra. And 
though I have great fejpefi for the perjoos who gave 
that judgment ; yet it is a jingle cajc» and jcems 
to be carried too far, and my reajbos for it are tiiefe. 
The habeas corpus is a writ calculated only for the 
lilxrty of the /ub|efi ; and docs not give this court 
any authority to try and determine private ri|^its on 
it, as the right of guardians is. And if we deter- 
mine this right upon this writ, tiie'parties are ever 
concluded from any appeal, or writ of error on it. 
And the father, in this caj^, has jeveral other re- 
medies, to obtain the cujlody of tliis child. For, 
Firjl, he may take liim wlierever he finds him. 
Secondly, He has his legal remedy, by bringing his 
quareStiHmrapiityWhtrtnt may recover liis damages. 
Thirdly, he may bring a writ of Ravijhment of wanL 
Fourthly, A guardian may bring his aSion de ejec^ 
time cuftodiay in wliich the very right of guardian- 
jhip comes in queJUon. And at prejent 1 do not 
jec why the father likewife, may not bring the Jame 
writ. If we grant this motion, we do not only jet 
the boy at liberty, but we likewife /end him into the 
cujlody of another perjbn. Whereas, by the cour/c 
of the court, if a perjbn in cujlody of any other gaol, 
has an indifiment preferred againjl him in this court, 
the party is brought up by habeas corpus^ and taken 
out of the cujlody of that gaoL But he is not turned 
over to the prijbn of that court, by force of that Jame 
writ, but by a rule made for that purpofe. But 
where there is no indifiment, ^c, in this court, then 
there mujl be Jued out a habeas corpus^ one ad delibe- 
randum^ and the other ad recipiendum. But accord* 
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ing to the rejblution of JAnfnCs cafe, there was 
Jadgment ad dtlthtranium it recipiendum^ apon the 
Jame writ ; which I think ought not to have been ; 
and that on Juch a writ, we have no power to deter- 
mine the right of guardianjhip. And for theje 
reajbns I think the child ought to be delivered out 
of the cujiody of the aunt ; and that then he ought 
to be at liberty to go where he pleafes. 

i'^f^yJujL I think, that on this writ we have 
nothing to do with the right of guardianjhip. For 
on this writ we are only to examine whether the 
perjbn be legally detained or not ; and if we find he 
is not, then we arc to deliver him and jet him at 
liberty, and can go no further. But in caje it ap- 
pears the party is not detained by force (as this boy 
is not,) I do not Jee we have any thing to do with 
him at all. 

ProbyHf Jujl. I am of the Jame opinion. 

Lee^ JuJL yobnfofCs caJe was much debated, and 
the point of the delivering over of the chQd to the 
father, was then confidered. But as to the autho- 
rity of that cafe, one of thofe, who then /at as judge 
in that cafe, has Jince told me, that he was not fatis- 
fied with the judgment ; and that looking into the 
books fmce that, he has found, that the former prac- [74] 
tice, was always contrary to this rejblution. 

Ch. Jujl. Then ajked the boy, who he lived with ; 
the boy anjwered, with my aunt, 

Ch. Jujl. Are you willing to live with your aunt ? 
Yes. 

Cur, Thereupon gave the rule, that the boy 
Jhould be difcharged out of the cuJlody of his aunt, 
and that he Jhould be at liberty to go where he 
pleajed. 



I 
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Ward, V. Ward. 

ERROR cmt of C. £• on a debt on a bond by a Debt aiaiiift an 
creditor of the defendant's hn/band, to whom "J^^V "J* 
Jhe was made execotrix. She pleaded, that the j^udVoioit"' 
tejlator, her hnjband, on the twenty-iirjl of Juguft^ thereon \ repii- 
1729, was bound to Hugh BofiveUf in a bond of one ""**\?.^*i^ 
thoojand pounds penalty, for a Ju/l debt ; and that J^ j^^ ,„a that 
in Hil. Term lajl, he recovered judgment again/l her the teftatorleft 
upon this bond, and that jhe had not aJQJets ultra. ^^ > ^^^ 
The plaintiff replied, that the bond was not made re^^][^n hdd 
for a jujl debt ; but on condition, that if the tejlator good ; for the 
would julfer his wife, if jhe died without ijfue by ^^J^^^l^f , 
him, by deed, or lajl will, in writing, to give and JoSJa^^ 
dijpoje five hundred pounds to whom jhe jhould ap- the fraod 
point ; and in caje he, or his executors, jhould cauje *^*9^ 
it to be paid, that then, i^c. And then jet forth, 
that the defendant had not made any juch appoint- 
ment : and that the judgment was fuficred to remain 
in force, to defraud him of his jujl debt ; and then 
faid that the tejlator left ajfets. To this replication 
the defendant demurred, jpecially jhewing for cauje, 
that it contained double matter, viz. fraud and ajfets. 
There was a joinder in demurrer, and judgment for 
the plaintiff. 

Mr. Deni/ofif for the plaintiff in error argued, that 
the replication was bad ; for that it fet forth par- 
ticular evidence of fraud, and did not in general jay, 
that the judgment was kept on foot by fraud ; and 
that the plaintiff jhould have relied upon this point, 
and not have replied ajfets ; and that this manner of 
replying is wrong, as appears from Thompfin*s Entr. 
Liber placitandi 157, 8. i8o. VUiafCs Enir* 175, 
182. I Sound. 336. 3 Salk. 208. 
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Mr. FUmeTf for the defendant in error, cited 2 
Sound. 219, and faid» that the cajc there was mnch 
more double than this, and yet held good. 

Ch. Jttjl. As to the fubjlance of this cafe, if the 
condition of this bond was not broken, then it was 
properly replied, that jhe jbffered Judgment to go 
againjl her by fraud. The appointment was to be 
made by her, before the death of her hu/band, which 
jhe had not done ; fo the replication is good in job- 
Jlance. Then as to the allegation of ajjets, it is not 
made a di/linfi defence, but jeems only to be by way 
of condojion, from the ilrjl part of the replication, [75] 
and then it will not be bad ; and I think it ought to 
be conjidered To. 

Page and Probyn. Jujl. Of the fame opinion. 

Lee^ Jujl. The replication of ajfets is nothing but 
a natural allegation, confequent on the iirjl part of 
the replication ; for if the judgment was obtained by 
fraud, then there would be fuiBdent ajfets to fadsfy 
the plaintifPs demands. 

Cur. Judgment mujl be affirmed. 



Robinfon^ v. Bealby. 

Debt brought ¥^ RROR out of C. B, in debt on a charter party. 
^'a^chart^^ ijj Defendant pleaded nil debet; and plaintilf de- 
paityt Md" niurred fpecially to it ; jhewing Ae inconjijlency of 
breach affigned I it. There was a Joinder in demurrer, and judgment 
J^^l^"^ for the plaintilf. 

this \^ to the Strange, for the plaintilf in error, argued, that the 

deeditfei/. plea was well enough; and that a dijlinSion has 

been taken, where the plea goes to matter in Pais, 

as well as to the deed itjelf ; for in that caje nil debet 

has been held to be a good plea to a deed* 6 Mod. 
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127. I Sound. 38. and this is an old dijlinfiion^ as 
appears from the book, 21 H, 7. 14. 

Mr. Denifon^ contra^ faid that this was a plea to 
the deed itjelf ; and that (och has been held to be 01, 
appears from the cafe of tVarren and Confett, Trin. 
13 Geo. I. [Stran. 778. Lord Raym. 1 500, znAMiUs^ 
and Band^ Mich. 7 Geo. i. Stran. 399.] and that 
the cajes dted differ sr^tly from this. 

Mr. Strange then jhewed, that with regard to the 
three breaches, whidi the plaintiff had ajjigned, in 
order to intitle himjclf to the penalty, there is a 
variance, in the Jetting oat two of diem between 
the charter party and declaration ; and jb not well 
ajjigned. But Mr. Denifon jaid, that this was an 
aSion for a penalty ; and therefore if one of the 
breaches was well ajfigned, it was Jiiflicient for them 
to recover on it ; it being confejfed by the demurrer, 
and the defendant pleaded over. 

Ch. JuJL The dijUnfiion taken by Mr. Strange^ 
is certainly right, but this is a plea to the deed itjelf; 
and therefore bad. Where a penalty is to be re- 
covered at law, the right way is to fet forth one 
breach ; and the Jetting forth more breaches is matter 
of duplicity ; but the defendant in this caje cannot 
take advantage of it, becauje he has not fpedally 
demurred to it,* but has pleaded over. Therefore 
per Cur. Judgment was afHrmed. 
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Rex and O verfeers oftJbe Parifli ^Heaver, [76] 
V. Inhabitants of the Parifli of Sand- 
wichy in Kent. 

Leafe wx HPHE cafc, M focdally JUted at the fcflioni, was 
g^nted to ^ X thus, w«. 7*«»w^ Bircb, by indenture dat«i 
for 09 yan ; ^ -q, demifed a meJOfuage arm pertinent, lying in the 
^' tfon wlS parijh of heiiver, toGates the father, for ninety- 
entered ind en. nine yeart ; andthefatherdevifedittoT*««tfjCrtf/^f 
joyed it above ^^ r^ ^^ executort, adminijlratofs, and ajjigns, 
SdJ^^U'iS upon condition that he paid twenty po^^ds to the 
thereby guoed tejlator's ufe, in cafe he jhould live to expend that 
afettiement} money, TTfomas Gates entered, and was poJBefled 
witibTLe of the meJTuage, and lived in it more than forty days, 
leafon at the Upon complaint by the overfeers of Heaver parljti, 
cafetof fneboid ^^^^ ^j^jj y^^^j QateSy his wife, and daughter, were 
SSt^r^i ir. likely to become chargeable to that parijh, two juf- 
having a pro- tices removed him, &c. to Sandwich^ the place of 
perty could not ^jj^j^ ^^a ^^^ jettlemcut. And on appeal to the 
be removed. ^^^^^^^ ^^^ jj^ted the cafe fpecially as above ; and 
that this leafe was not worth above five pounds per 
annum, for any thing which appeared to the Jujlices 
to the contrary ; and therefore afiinned the original 
order, which being removed up here by certiorari^ 
Mr. Strange moved lajl term to have it qua/bed ; 
and dted the cafes of Murfley v. Grandborough^ 
Trin. 4. Geo. i. [Stran. 97.] which was a leafe for 
ninety-nine years, upon which, only one /hilling was 
rejerved ; and yet it was there held, that the man 
who married the woman, who had that leafe (it be- 
coming his by the marriage) gained a fettlement bv it. 
And Harrow and Edgeware^ Pafcb. 1 1 Ann. I Sefs. 
Ca. c. 41. C^ Folefs Poor Laws 294. where it was 
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hdd that a copyhold eflate of twenty-five pounds 
fer amtuem^ gained a Jettlement. Aind thk caje 
was adiomned over to this term, to look into the 
above cajes. And now Mr. Kn§wUs^ in fopport 
of the oiders pud, that in the caje of Mwrjley and 
Grandbm^ugh^ it appeared to be a beneficial leafe ; 
and that one of the foor judges was againjl this re* 
Jblntion ; and that this is contrary to the Jlatnte of 
13 and 14 Car. 2. r. 12. * 

Mr. Strange^ centra. It cannot be doubted but 
that a copyhold or freehold, of ever fo /mall a value, 
gains a jettlement, if it comes to the party by the 
operation of law, as appears by the caJes already 
dted, and by Salk. 524. And though in the cafe 
of MurJUy and Grandhvrmgh^ it appeared it was a 
beneficial lea/c, yet it was under ten pounds fir 
annum ; and therefore came within the words of the 
jlatute 13 and 14 Car. 1, 

Ch. JujL This court is tender of removing per- 
jbns from their own property, though ever Jo jmall. 
And it has been held* that in the cafe of copyholds 
and freeholds, the party owner jhall not be removed 
from it, though it be ever jb little ; and I can fee no 
difference between them, and leafes for years, unlejs 
there be any difference in it, upon the penning of the 
[77] aS. And the meaning of that af{ is plain, and gives 
power to JuJUces of the peace only, to remove fuch 
per/bns as come within the defcription of that ad{. 
Thomas Gates comes to this leafe, under the will of 
his father, charged as above. And tho* the JuJUces 
fay, that the leaje h not worth more than five pounds 
per annum ; yet they fay^/ir any thing that appears 
to them to the contrary. But perhaps they never en- 
deavoured to inform themfelves ; whereas they Jhould 
have Jaid pojitively, if that had been the cafe, that 

8 
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it was worth no more. So for any thing which 
appears, the leajc may be of greater value. By the 
caje of Murjliy and Grandtorougb^ it appears, diat a 
leaje for years, is as well out of the Jlatute, as a free- 
hold or copyhold ; and therefore I think it would be 
hard to remove this man from his property, and that 
the order of je0ions ought to be quajhed. 

Lee, Jujl. To be Jure this cafe falls within the 
literal words of the jlatute 13 and 14 Car, 2. But 
that jlatute was made only to rejlrahi judi perjbns 
from coming into the parijn, as are mentioned in the 
afi, and they arc vagrant and wandering rogues. 
The true value of this leafe does not here appear ; 
but it appears, that this is an ejlate, by which the 
man had a right by operation of law ; and therefore 
I think likewije, the order mujl be quajhed. 

Cur. quajhed the order. 

Dominus Rex^ v. Pritchard. 

VarUnce be- ^ |~^HIS was an information in the nature of a qu$ 
twecn the name J^ warranto j againjl the defendant, for ezerdjlng 
the* Wv and ^^ ^^^^ ^^ ^ bailiff for the corporation of Liverpool. 
bakMs etrf^rof And a verdiS being found againjl him, Jeveral ex- 
Bot material, if ceptions were taken in arrejl of judgment ; but the 
n<^ ftwnon ^J ^^^^ which deferved anfwers were theje. Firjl, 
the panel that though the mittimus Jent down to the County 

Palatine^ was direfied to the jujlices of the County 
Palatine of Lancajier^ yet the venire was made re- 
turnable, only before our jujlices at Lancajler, 
Secondly, That William Hilly in the venire^ was 
called iV. Hilly in the habeas corpora ; Jo that there 
was a plain variance, and his true name was William 
Hill, Thirdly, that the names of the jurymen are 
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not injcrted in the body of the writ of habeas corpora j 
but in the panel annexed, which ooght to have been 
done, becaojc this mujl be taken to be a fpecial Jury; 
and jb oot of the jlatote 3 Geo, 2. c, 25. which orders 
the names of the Jurors, not to be written in the body 
of the habeas corpora^ or di/frsngas^ but to be inferted 
in a panel annexed to the writ. 

Mr. BootU anjwered them jeverally thus. As to 
the ilrjl exception, I have ordered the precedents to 
be jearched in the Exchequer; and mojl, if not all of 
them, are, before oar Jujlices at Lanca/fer, As to 
the jecond exception, Jrilliam Hill was not fwom on 
the Jury, there being /uifident without him, as appears 
[78] by ^^ affidavit, which I have for that purpoje ; and 
jb likewise it appears on the po/iea. So that this is 
like the cajc, where only twenty-three Jurors are* re* 
turned ; and that defefi is aided by the rejblution in 
Gardiner^s caje, 5 Ret. 37. and by Cro, Car. 223. 
Cro. Eliz. 586. Cro. Jac. 647. and jiatute 21 Jac. 
I. c. 13. And if he had bem jwom, this variance 
liad beoi amendable by the countefs of Rutland's caJe, 
5 Rep. 25 b. As to the third objeaion, it does not 
appear upon the whole record, that this was a Jpecial 
Jury. But, it is objefied, it appears that there was 
not a jufBdent number of Jurymen returned ; for 
there ought to have been forty-eight or jeventy-two 
returned, whereas here were only twenty-four. But 
if there be a defefiive number returned, then it comes 
under Gardiner's cafe, and is aided by it 

Mr. Clayton^ contra, to the fecond objefiion cited, 
Cro. Jac. 458. and Cro. Eliz. 222. But in thefe 
ca/es, the perjbn whofe name was mijlaken, was 
fwom on the Jury. 

Ch. JuJL I think there is nothing in the iirjl ex- 
ception ; for though the mittimus is direfied to the 
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joJUces of the County Palatine of Lancafter^ and the 
fame jojUces are to try the cauje ; yet we will not 
prefume, but they did it. And we are bound to take 
notice of the jlyle of the County Palatine Courts^ being 
Superior Courts. And it is like the direfiion to the 
jujUces of our lord the king, at Wejiminjiery which 
by way of eminence mujl be underjiood, to mean the 
JujUces of this court, and not Juices of the peace. 
And it appears by the precedents, which have been 
produced from the Exchequer^ and read here, that 
they are all as this is. And therefore if this was at 
firjl a defeA in form, yet as all the precedents are ^ 
I Jhould think it well enough, according to the re^ 
lution in BaynbanCs cafe, 5 rep. 36 b. As to die 
fecond exception ; as this Juryman was not jwom in 
the' cauje, the variance is not material ; for it cannot 
be faid, there was a mijiake in the name of the man, 
who tried the caufe ; and the cafes cited are where 
the party tried the caufe. But if this had been faulty, 
I do not think it would have been amendable, by 
jlatute 21 Jac, x. for that it jhonld have been 
amended at niji prius. So that this comes under 
Gardiner's cafe, where it is held twenty-three Jurors 
are fufficient. As tp the third obje^on ; though the 
Jury are called in the habeas corpora^ fpecial Jurors; 
yet I do not think that we are obliged to take notice 
that thefe words import that this was a fpecial jury. 
And if it had been before the afi, I jhould have been 
very clear that it ought not to have been jb under- 
jlood, for that the term was then unknown to the law ; 
though the late jlatute for the better regulation of 
Jurors, had now made it a legal term. But if we 
mujl underjland this to be a fpecial Jury, then it is 
certainly out of the af{ 3 Geo. 2. which takes away the 
method of injerting the names in the habeas corpora^ 
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as appears by the rcjUiitkm in Frankliffs caje» 2 Bam. 
[7q] K. B. p. 106. where it was held, that this a£i did not ex- 
tend to fpecial juries. And then this caje will be go- 
verned by the rules which ought to have been objerved 
in the cajes of writs of habeas corpcray at common law, 
before the z8,. And I think that this form would have 
been good at common law, after verdifi. For an 
habeas cerfera is a judicial writ, and therefore can 
have no certain form ; for if it be good in fubjlance, 
it is Jufficient ; and not like the cafe of original writs, 
where a variance from the regijler is fatal. And 
here being a panel annexed to the writ of the names 
of the Jurors ; it is like the caje of writs to which 
jchedflles are annexed, which are taken to be part of 
the writ. But fuppojinfl; this to be defefiive, it is 
only in form, and aided by jlatute 18 EU%. c. 14. and 
by jiatttte 9 /Am. c. 7.0. f. 7. All the /latutes of jeofails 
are made extendable to theje informations. But 
juppojing it to be a common jury, then the number 
of jurors jhould be fuch as are reauired under jlatute 
3 Geo. 2. which is forty-eight and feventy-two. But 
that will be only a want of number; and the a£i jays, 
the jheriff jhall return jb many and no more, without 
direfiion of the judge appointed to so the circuit and 
Jit as a judge ; who is required, if he jees caufe, by 
order under his hand, to direfi a greater or lejfer 
number : and here may have been fuch direfiions, 
which is often very necejfary; as in places where 
they try but very few caufes. Therefore, upon the 
whole, I think this Judgment jhould not be arrejled 
Prohytiy Jujl. I think the names jhould be in- 
jerted in die habeas corpora^ and that the panel 
annexed would not help it, becaufe it did not appear, 
but that the writ was fealed, before the panel an- 
nexed, which lajl was the aS of the jheriff. 
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Ch. Jojl. The words of the writ, refer to the 
panel annexed, which mujl be there at the time of 
the writ's being jealed ; and fo the panel mojl be 
taken to be annexed to the writ, at the time of the 
/ealingit 

Probyn^]n^. I allow, if the panel mojl be looked 
upon to be annexed to the writ, at the time of jeal- 
ing it, that it may be well enough. But I think that 
the direfiion of die Judge to limit the number of the 
Jurors, Jhould appear on the writ ; for otherwije we 
cannot prefume any particular direfiions. 

Lie^]}ifi,. This being a motion in arrejl of Judg- 
ment, we cannot go out of the record, but mujl ad- 
Judge upon it. iVjod therefore I do not know whether 
this lajl exception is proper upon this motion } be- 
cauje, if this is not a jpecial Jury, then there is no 
occajion to injert the names in the habeas corpora. 
And I do not think that the word% Jpecial jurors are 
a fuffident evidence that this was a jpedal Jury. 
Therefore, this jeems to me to have been a proper foun- 
dation for a motion for a new trial, where this fafi 
might have appeared to the court, wl^ther it was a 
jpecial Jury or not. So likewife, as to the direfiion of 
the Judge, by that way, the faa would have appeared. 

Upon this variety of opinions, the matter was 
adjourned, for the conjideration of the court. And 
the la^ day of the term the Ch. Jujl. jaid he had [80] 
conjidered of it, and had no reajbn to alter his 
former opinion ; and the other Judges now agreeing 
with him, the rule to Jhew cauje vmy the Judffment 
jhould not be arrejled, was per Cur. dijcharged. 
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Dominus Rex, v. Inhabitants ofBrzckley. 

THIS was an order of JeQions, made upon the Tuflsca at 
dijbnrjements of the over jeers of the parijh; ^^^^•^."*' 
and jeveral exceptions had formerly been taken to dliSoBamcCTn. 
it ; but at lajl it was agreed, that die only material ing the over- , 
one was this, that the jcflions here have made an ^*".' *^^^ * 
original order in this cafe, which they cannot do, for come to them 
they Jay that this order was made upon an appeal by appeaL 
from the dijburjements of the church-wardens and 
overjeers, and the allowance thereof, without jaying 
by whom they were allowed, whether by two ju^ices 
of the peace, or not, as they ouffht to have done. 
It was, at lajl, agreed on all hands, that the JeJ[]ions 
have not an oripnal jurifdifiion in this caje. But 
Mr. Strange argued that the words allowance thereof, 
Jnflidently imported that it came before the /e0ions 
by appeal from two jujlices. And to Jhew that 
juch general way of jetting forth their Jurijdifiion 
has been held to be good, he cited the following 
cajes. Rex<^ and Inhabitants of Bichamy HiL 7 
Geo, I. iStran, 411O which was an appointment of 
coUefior of birth and burial duties, under Jlatute 6 
and 7 ff^ilL 3. c. 6. which afi jays they Jhall be 
appointed for a year ; and though die order did not 
fay jb, yet it was held good. iS/jr, and Inhabitants 
of Little Dean J Trin. 9 Geo, i. [Stran. 555.] jpedal 
order, which Jlated that a man came into a pari|h, 
and took a leaje for jeven years ; and though not jaid 
it was by indoiture, yet the court would not juppojc 
it to be byparol,orany way, jbas tomake it bad. ^/;r, 
and Inhabitants of jlldermanburyy Trin, 4 Geo, I. 
\Stran. 96. 1 Sefs. ca, p, 139.] there it was not jaid. 
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that the appeal was made by the parties grieved ; 
yet this court would not juppoje it to be made 
by any others. And in orders of removal, the 
juJUces only Jay, that the parties come to Jfetde 
there, not being qualified according to law ; and do 
not jet forth the particulars of his not having lands, 
tenements, (^c. So in the cafe of adjudication of 
the lajl legal jettlement, it is fufiident for the Jujlices 
to jay generally, that they do adjudge juch place to 
be the lajl legal jettlement. So in the cajc of 
wages, though the jujlices have only power over 
the wages of hujbandry ; yet if *the order is made 
generally, this court will not prejiime they are for 
any thing elje. 

Mr. Starjh^ contra. This is an exception in the 
very point of the jujlice*s jurijdifiion ; whereas the 
cajes cited relate oidy to the form of their proceed- [gi] 
ings. And there is no cafe which comes up to this, 
but that cafe of the ordering the payment of wages; 
and the reafon of that allowance is only in favour of 
hujbandry. But there the jujlices have cognizance 
of fome fort of wages. But, here in the principal 
caje, the jeQions have no manner of jurifdiSion, 
unlefs it comes before them by appeal; and the 
words allowance tbenof^ will not help it ; for their 
jurifdiffion is not to be fupported by intendment. 

Ch. Jujl. The jeQions, in this caje, have no 
jurifdioion, but upon an appeal to them, from the 
order of two jujUces. The quejlion therefore is, 
whether the words, and the allowance thereof ^ are 
fuffident to make it appear to this court, that this 
was fo made by them, on appeal from the two juj^ 
tices ; and I think they are not. For it is not necef- 
fary that the accounts of the church-wardens and 
overfeers, jhould be pajfed by two jujlices : for if 
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they are paffed before the parijhioners, abd allowed 
by them, it Is fuiRdent to bind them. So it does not 
appear, but that this might have been fuch an allow- 
ance. The cajes cited do not relate to the manner 
of Jetting out the Juri/difiion, excepting that of the 
wages, and that is a ^rong cafe. But in that cafe, 
there is a fpecies of wages ; and that rejblution was 
made in favour of hujbandry. The word allowance 
is not mentioned in the whole afi. If it had, then 
perhaps it might have been taken to be a tedinical 
word of Jlatutable allowance. But here there might 
have been an allowance by the parijh, and not by 
two jujUces, and therefore I think the order ought to 
be quajhed. 

Pagif Jujl. I am of the fame opinion. 

Probyftf JuJl. The caje of the wages does not 
govern th^ at all; for there the Jujlices have a Jurif- 
difiion over wages. But in this cafe, it is not necef- 
jary to Jlate that the appeal came from two Jujlices ; 
and then the feJIions have no power at all. 

Leff Jujl. I think the fejjions have no original 
Jnrijdifiion in this caJe, and I found my opinion on 
caje of Rex and Martin^ in Carth. 58, which cajc, 
I dilnk, in effed, determines this. But I doubt, as 
to the manner of entering the appeal ; for it appears 
here has been an appeal : for it is faid, upon an ap- 
peal from the dijburfements of the church-wardens, 
and the allowance thereof. And the cafe of Rex and 
jtUermanburyj is to be conjidered ; for the manner of 
Jetting forth appeals is often litigated ; and this feems 
to me imperfefily fet out ; for this allowance may 
have been by the parijh, and not by the two jujlices. 

Mr. Majlerman informed the court, that all the 
precedents were, on appeal and allowance of the two 
jujlices \ whereupon the court would have quajhed 
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it ; but that they took time to look into the ca/e of 
Rex and jtUermanbury, 

Hoar V. Gates. 

Whether in rTpHlS cajc wai firjl argtted in Hil. Termj 7 Gm. [82] 
Dieading it cin J^ 2. by Mr. Serj. ChappUy for the plaintiff, and 
tm^^' ^^' ^^^^ ^^^ ^^^ defendant, in the manner following. 
}e* was fued out SerJ. Chappie. This is an afiion of ajfumpfiu The 
in the vacttion. defendant, with leave of the court, pleaded double, 
VIZ. non ajfumpfit^ and non ajfumpjit infra fex annos. 
The plaintiff replied, that a bill of Middle/ex was 
fued out in HiL Term^ and that continuances were 
entered down till the time of declaring. The de- 
fendsmt rejoined, that the bill of Middlefex^ was, 
in rei veritate^ Jiied out in the vacation, after the 
term mentioned in the plaintiff's replication; and 
that the defendant did not promife within Jix years, 
before the juing out (uch writ. The plaintiff de- 
murred, and the defendant Joined in demurrer. Now 
the rejoinder is ill; for a bill of MiddUfex and La* 
titatf are always conjidered as originsds; and the 
Judgment of the writ is always taken from the tefief 
not the time of fuing it out ; and this being matter of 
record, ought not to be averred againJL Luiw. 333. 
I Sid. 53, 6o. Styl. 156. Carth. 232. Show. 353. 
4 Mod. 129. Cro, Car. 264. All writs are awarded 
by the court. Sid. 271. i Rol. Mr, 893. i Mod. 
188. Cro. Eliz. 181. It would be abjurd to aver, 
that Judgment was given in any other than term 
time. 3 Lev. 28. Carter 227. liob. 156. An aver- 
ment is vain if the law jays the contrary. Hob. 297. 
Mr. Reeves for the defendant. The rejoinder is 
good, being an anjwerto the replication of the plaintiff, 
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and is to avoid the Jlatttte of limitations. The re- 
plication is, that the plaintiff did /be out a bill of 
Midiltfix in HiL Term^ and that he continued it 
down to the time of declaring; which is a matter 
of fa6{. The defendant rejoins, that the plain- 
tiff did not fue it out in HiL Term^ but in the 
vacation after, which is likewi/c a matter of fa6{ ; 
and if well pleaded, it is confejfed to be true by the 
plaintiflPs demurrer. In a bill of MidiUfex there 
never is a tefte^ (though there is in a latitat.) But 
if the tifie of the latitat be not jet forth, the court 
will not take notice of it. Suppoje a man is to be 
arrejled in the vacation, and afterwards a writ is 
taken out, tejled of the precedent term, that may 
not be pleaded in jnjlification of falje imprijbnment. 
2 Keb. 173. 3 Keb. 213. The cajcs cited by Mr. 
Serj. Chappie^ are all of latitats, 

Serj. Chappie. This fafi is not confejfed, becau/e 
it is not well pleaded. We have averred it ijfued in 
term time. 

Ch. JuJL I take it the tejle of a writ, is a matter 
of record, and ties the party down, by way of ejloppel, 
from averring againjl it. The Jlatute of limitations 
was made for the peace and quiet of mankind ; and 
that perjbns who have a right to fue, may do it be- 
fore the party's witnejjes are dead, iic. 
[83] Page. The cafe cited by Mr. Reeves out of Keble^ 
jeems very Jlrange. 

Lee. The true merits of this cafe is, whether on 
this record, the defendant is ejlopped. - It appears 
the time of fueing the defendant is elapfed. 

Cur. Let it jland over. 

This caje was again argued by Mr. Parker for 
the plaintiff, and Mr. Strange for the defendant. 

Mr. Parker cited I Saund, 298. I Roll. Abr. 893. 
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Mr. Strange, The jlatute 5 and 6 IFilL 3. r. 2i. 
direfb the oiBccr to mark the day of the tefie of writs, 
to prevent the abnjes by arrejls ; and therefore this 
court mujl take notice, that in fafi, the writs may 
be taken oat in the vacation, becaoje that there is a 
proper officer of this court, appointed for this purpoje. 
By I Ventr. 362. Sir Thomas JoneSy 149. S. C. The 
plaintiff may declare on a latitat fued out at a time 
different from the tejle. And by Raym. 161. and 
2 Keb, 173, 198. Relations jhall neither work a 
wrong, nor jujlify one. And 3 Keb. 213. allowed, 
the jlatute of limitations has given an averment in 
this injlance ; for it is there /aid, that no a£iion jhall 
be commenced or fued, but within jix years. And 
the words commenced and fued^ are not jynonimous 
terms ; for each word has its particular uje and ap- 
plication. And in this caje the writ appears not to 
have been jued within the jix years. And it ap- 
pears by the cafe of Waring and Dewberry y Trin. 4 
Geo. I. [Stran. 97.] That relations jhall take effeS 
to defeat a wrong, but not to avoid a right. And 
in Cro, Car. 264. a tender of amends is pleadable to 
an involuntary trefpafs, after the tejie^ and before the 
arrejl, though the jlatute fays, before the aSion is 
brought. There are two fafis before the arrejl ; firjl, 
the award of the court, which mujl be in term time. 
Secondly, The feal of the officer, which may be taken 
out at any time. 

Ch. Jujl. I jhall at prefent give no opinion ; bat 
I believe that this is the flrjl attempt to Jet up fnch 
an averment againjl an original writ. If it might 
have been done, it is furprijing that it never was 
done. And as at prefent advifed, I think I jhould 
well conjider, before I give my opinion, that fuch 
writ may be averred againjl. There is a difference 
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between the award of the coart^ and the taking the 
writ oat. Bat this bill of ACddlefex^ which is only 
a copy of the award of the coart, mujl necejQfarily be 
taken to be in term time. And it never pajQjes ander 
the /eal of the coort ; and that mojl be taken to be 
the commencement of the jiiit. And in C. B. a capias 
is generally taken out before the original ; and yet 
there is no averring againjl it 

Page^ Jujl. I am of the fame opinion. 

Probyttj Jnjl. The commencement of the afiion 
is the taking out of the procejs, and that is the juing 
out of the writ, jb that the words are fynonimoas. 
[84] £//, JajL I think this is too general a rule, to 
jay there is no averring againjl the record ; for the 
contrary appears by rfoy 161. I think the words 
commenced^ and fited^ are jynonimous terms, and re- 
late to the firjl part of the afiion ; that is, the award 
of the court ; and the jlatute of limitations mujl be 
taken to be fubjefi jto the rules of the courts ; and 
the rules are, that everythii^ done in vacation time, 
is conjidered as done of the precedent term. So was 
Parfons and GiV/, Mich. 13 JVili Ld. Raym. 695, 
where it was held that a judgment jigned in the vaca- 
tion, mujl be conjidered as a judgment of the prece- 
dent term. 

Cur. Propter difficultatem advifare vult, 

N.B. The court never gave any judgment in this 
caje ; though it jlood in the paper for that pur- 
pose. The parties agreed it, as Mr. ferjeant 
Draper informed the court, when they were 
going to deliver their opinion. 
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Rex V. Lloyd, Se/s. Ca. 233.2 Barnard. 

466. S. C. 

Jufttcet at the 

quarter feffions, r | ^HIS cafe was flrjl argued in Trin. Term 6 and 
d^Hf ^^ A 7 G^''- ^- *« defendant being clerk of the 
peace for mif- peace for the jeQions held at Cardigan^ was con- 
behaTiour; and yified by thejujlices at the jeJItons of being guilty of 
juteTto'te no ^^ttorting jeveral fums of money at feveral different 
conviaion bat times. Under colour of his office. And the convifiion 
an order, and (following the words of the Jlat. I W. and M.c. 21. 
l!rn^(L"j: / 6 and 7.) Jeu forth, that thefe offence., as they 
fet oat the Were jet forth in jeveral articles, clearly and plainly 
evidence. appeared to them on due proof made. 

Mr. Fazakerly moved to quajh this conviction; 
becauje the jujlices had not jet forth their evidence 
on the convifiion, jb that it might appear to this 
court, whether they had convi^ed him on due and 
proper proof or not : In common conviSions the evi- 
dence mujl be fet forth, becauje 'tis the only means 
by which this court can Judge of the legality of the 
proceedingsof inferior jurijdifiions. This conviction is 
of the fame eifefi, and extremely penal ; for by jlat. i 
fV. and M. c. 21. f. 6. and 7. He is for theje <^ences, 
to be turned out of his freehold by the Jujlices. 

Mr. Draper J contra. This convifiion is at a 
quarter fejjions, which is a fuperior court of record, 
and they never fet forth their proceedings. The Jlat. 
I tV, and M. does not fay the examination and 
proof jhall be taken in writing ; but fays tde exami- 
nation jhall be in open court ; and that is done viva 
voce. Mujl the Jujlices take down and record every 
word which is given in evidence ? And the rules of 
courts are not to be altered. This is not like a con- 
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vifikm in the cafe of common inbrmen ; for no one 
here has a penalty. Rex and HorweUy Aftch. 11 
[85] Anney (cited in Strang, 998.) No jiich exception 
was taken to that cafe, and yet it was much argued. 
Mr. Fa%akerlj replied; 'tis objefied that con- 
vidions on penal Jlat differ from this, becaaje of the 
penalty. That can't be the reajbn of their fetting 
forth the evidence in that caje \ bat the reajbn is, 
becaofe the offence is penal, and therefore it is done 
in favour of the defendant. 'Tis faid too, that it 
is, becauje in them cajes the convifiions arc before 
JujUces out of je0ions \ but tho' it is done by the 
fejiions, yet it mujl be done by jujlices of peace. 
The jeOions is a court by afi of parliament \ and 
the Jujlices make a fejjions. A convifiion before 20 
Jujlices out of JeOions, would be the fame as two 
only; therefore their number makes no alteration. 
'Tis faid no Jlat. orders the examinations to be in 
writing ; neither do they in the other cafes of two 
JuJUces, therefore that argument proves too much. 
Rix and Bairns^ Lord Raym. 1 199. 

Ch. Juf, 'Tis certain, that in fummary convic- 
tions, the JuJUces of the peace muJl fet forth the 
fubjlance of Uie proofs, for default of which, feveral 
cafes were quajhed. So the quejlton is, whether 
this cafe can be materially dijlinguijhed from thofc 
cajes. 'Tis faid this power is to be exercifed in a 
court, and therefore there is no occajion for fuch 
JlriSnefs. But I think this obJeSion fcarce fuf- 
iident ; for the proceedings againjl the defendant is 
not left to the ordinary courfe of proceedings in 
Jejpons; for then it would be tried by a Jury, 
according to the ordinary rules of law ; but this is 
a proceeding againjl him, by way of fummary con- 
vifiion, tho' in the Jejjions, which differs it only in 
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the number of jujUces: and two may hold a jefpons. 
*Tis Jaid there is no penalty to an informer, and 
that diat is the reajbn of the dijlin3ion, which can- 
not be; for tho* con virions hare jet forth the names of 
the witnejQIes ; yet they have been held to be ill, for want 
of fetting forth the proofs; but the reajbn is, becaufe 
whenever Jujlices of the peace proceed in a jummary 
way, they mujl fatisfy this court, that they have 
gone on legal evidence ; which, if they have, cannot 
be controlled by this court. This convifiion only 
jays, that it clearly and plainly appears to them, on 
due proof; and Uio' this method doth purfue the 
words of the jlat. yet they ought to jhew that the 
proof was on oath, and what it was : but here they 
have taken on them to determine what is the law, 
and the faS. *Tis /aid that great diiHculty will 
attend the Jujlices jetting out the evidence ; but I 
think fuch method will not make a larger record than 
the prefent one. For here they have fet forth the 
articles on which they proceeded, very particularly. 
But juppo/e injlead of it, they had /aid /uch wit- 
nejjes had depojed ^o and jb, and then /et forth the 
material parts of it ; I cant think it would be longer 
than this way. 

Lee Jufl. I dejire that on the next argument [86] 
you'll conjider whether the evidence is ever /et out 
in orders ; for tho* you call this a convifiion, yet 'tis 
a jbrt of an order, as in appeals to jujlices, relating 
to the exd/e. If an order /ets forth that it i% made 
upon examination and due proof, that is /ufficient ; 
and the rea/on is, becau/e there is an appeal to the 
/ejjions ; and in ca/es of orders, it has been held not 
necejjary even to /et out that the party is /ummoned. 

Cur, Let it jland over. 

This ca/e coming on again this term, Mr. Denlpm 
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for the defendant argued thos. When JnJUcet of 
peace make orders out of ftSioaM upon provincial 
laws, provided the matter appears widiin their Jurip 
diSion, this court will not prejiime they have done 
wrong; unlejs the contrary appears. But where they 
afi out of je0ions, upon penal laws, this court ezpefis 
they Jhould fet forth their power, and the evidence 
of the convifiion, becauje of the penalty which attends 
them ; and likewije becauje they are conviSed in a 
Jummary way, without a Jury. Rex and Parker^ 
Trin. 6 Geo, i. A convifiion for not curing of pil* 
chards was quajhed, becaufe it was Jaid generally 
that they found the man guilty of the premijQfes ; for 
it was faid that that was making them/elves Judges 
of the fiifiy and the law too. And there is no ejQjen- 
tial difference between Juch convifiion made in, and 
out of fejjion. But it is jaid that this is an order of 
Jujlices made at their quarter jcjjions, which is a 
Judgment of a court of record ; and therefore they 
have no occajion to record the evidence, but only the 
fafis, on which they found their judgment. But this 
is rather a convifiion than an order; for it is attended 
with the penalty of his being deprived of his free* 
hold. Superior courts jbmetimes give Judgment on 
the evidence ; and then the jubflance of the proof is 
always fet out, as in dower, appeal, &c. as appears 
in 9 &. 30 b. Co. Lit. 6. i Anderf 20. Raji. £ntr. 
228. Doff. pi. 148. And the reajon is, becaufe there 
is no trial by jury} and it is like demurrer to the 
evidence, where the proofs are fet out upon record. 
Co. Entr. 462. ^een and Baynes^ Salk. 680. The 
conviSion was quajhed, for the deficiency of the 
charge. I allow, I know of no cafe which comes 
op to this; becaufe this was a convifiion at the 
fejjions ; but I know of no difference in reafon, be- 

u 
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twcen a convifiion in or out of jc0ions ; and this is an 
original jprocccding. 

Mr. Strangty contra. The Jlat. i H^. and AI. 
c. 21. requires three things; flrjl, that the clerk 
jhould be guilty of a mifdemeanor. adly. That com- 
plaint of it Jhould be made in writing. 3dly9 That 
the examination jhould be made in open jejjions ; and 
that due proof jhould be made of it. And here 
appears to have been all three of them. 'Tis ob- 
jefied that this is a fummary convifiion, and there* 
fore that the evidence jhould be jet out. •! admit 
that in fummary convifiions, before private jujlices, 
the evidence jhould be jet out, becauje it may appear 
that the informer was not a witnejs. But this is an [87] 
order ; for it is in Englijh, whereas convifiions majl 
be in Latin, or they are quajhable. The cajes cited, 

fame nature with this, were all in 
iich exceptions were never taken 
to them. This is no more a convifiion, than an 
order of bajlardy ; and in that caje, there is no occajion, 
either to fet forth the jnmmons or the evidence; and 
yet that cafe is attended with infamy and punijhment. 
In orders of removal 'tis faid generally that the party 
came to jettle contrary to law; and yet fuch order is 
held good, becauje this court will fuppofe, in the caje 
of orders, that the jujUces do right So in the cafe 
of an adjudication of jettlement, if the order fays, the 
party was lajl legally jettled, at fuch a place, the 
court will prejume the jujUces do right, unlejs they 
fet forth their evidence fpedally, which they are not 
obliged to do. So in the cafe of orders for hujbandry* 
wages ; if the order be general, it will be taken to be 
for hujbandry . An appointment of coUefior of births 
and burials for a year under 6 and 7 fflll, and M, c. 6. 
X. 1 1 . was held well, tho* not faid he was appointed for 



which were of the 
Englijh ; and yet 
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a year, becaufe by the Jlat. he could not be appointed 
for a longer time. In the cajc of Rex and FarJ^ Trin. 
9 Geo. I. IStran, 555.] which was a convifUon for 
keeping an ale-hoofe on the Jlat. 3 Car, i. f. 3. and 
tho' it was not faid in it, that the party had not 
been ponijhed before by Jlat. 5 and 6 Edw, 6. c. 25. 
yet it was held good. For the court Jaid, thatfikouid 
be Jhown by the other Jide, if it had been Jo, for that 
they would not prefume it. Rex and Tbeed. Mich* 
II Ge9. I. [Stran. 608. Lord Raym. 1375.] Con- 
▼iflion for objlrufiing an exdje officer, in die exer- 
d/e of his duty, held well, thd' not faid that it was 
in the day time. Convifiions on the game afi have 
been held ill, where the witnejfes have Jwom, that 
the party was not qualified; becauje the witnejfes 
ong^t not to take upon them, to determine the law. 
But if it appears that they are the words of the 
jnjlice himfelf, it is Juffident. Rix and Marriott^ 
iStran. 66.] And theje I have dted are the cajes 
of private orders, and convifiions. But our cafe is 
much Jlronff er ; for it is the afi of the fejjions, which 
never fets forth the evidence. And here the perjbn 
himfelf who was accufed, was the proper officer to 
take it down, if any, for he remained derk of 'the 
peace, till the convifiion ; and therefore *tis hard to 
fuppofe we could do it in this cafe. But the Jlat 
requires the proof to be given openly in court, which 
mujl be done viva voce; and that the rather becaufe 
the charge is ordered to be in writing ; and if Jo, 
then it appears this a£i has been complied with. 
And this court always pays regard to the rules of 
fuperior courts. And the other Jide can't dte one 
cajfe, where on fuch convifiion, the evidence was ever 
fet out There have been three of thefe orders Jince 
the Jlat. viz. ^ein and BaymSf Rex and Harwell^ 
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and Rex and Harland^ which have been argued 
Jblemnly; and yet this exception has never .been 
taken to them. And the lajl cafe woold have been [88] 
confirmed, if Mr. Jujlice Eyre had not taken an ex- 
ception to the number of Jujlices to the caption ; for 
which it was quajhed. Therefore if this originally 
ought to have been as now contended ; yet communis 
confenfus tollit errerem^ as in the writ of fignificaviU 
which always contains nonjenje, yet the objeaion to 
it has been over-ruled. 'Tis objefied this is the caje 
of a freehold, where there is no Jury. But if the 
/e0ions had tried him by a jury, they would have 
been Judges of the evidence proper to be laid before 
the jury. And in the cafe of bajlardy, a fummons 
is intended, becaufe the matter is left to the dijcre- 
tion of the jujlices. As to the cafe of dower, there 
is no cafe, where it is adjudged, that the evidence 
ought to be jet out : and to be fure, if they have a 
mind to fet it out, it will not make it bad. The 
evidence mujl be jet out, on a demurrer to it ; be- 
caufe judgment mujl be given on it. Therefore upon 
the whole, we hope the convifiion is good. 

Ch. Jujl. Upon the firjl argument I thought that 
the evidence ought to have been fet out ; becauje the 
difference between orders and convifiions feems to 
me to be very jlight ; and this, if an order, is attended 
with the fame confequence, as a convi£iion. But 
now there are two things which jlagger me in my 
opinion ; the flrjl is the cafe of orders and bajlardy, 
where it is required never to fet forth the evidence ; 
whether it be made by the jujlices, in or out of ^t^- 
jions. And yet in that order, there is an adjudica- 
tion, upon which a punijhment is attendant, as well 
as upon this. The fecond thing is the caje of ^een 
and Baynesy where, tho* the order was quajhed at 
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lajl, on great argument, yet this exception was never 
taken* And HaoLt cafe was argued by all the Jadges 
feriatim^ as well as by the coonjcL And one would 
think /uch jagadous men as were then concerned in 
it, would have found out the exception, if it had 
been a good one. Therefore whatjbever my own 
private Uioughts are, if I find that the precedents are 
againjl them, I mujl be governed by them. 

Z//, Jnjl. This exception was tadien in the caje of 
Rix and HorweU^ but no Judgment was given on it. 
In the cafe of Rex and nlachvellf the words were, 
i^n examination of the caufe and circumjiancesi and 
held it was fuflicient to comply with the afi. Rix 
and Venables^ Trin» 11 Geo, i. [Stran, 630. Lord 
Raym. 1405.] was an order to fupprefs an ale-houje, 
upon criminal fafis; and on great debate and con- 
jideration, the court held that fuch order was good,tho' 
it did notjfet forth that the party had been fummoned. 
Notwithjtanding it was held if the Jujlice in fafi had 
not fummoned the party, he was punijhable for it 

Cur, Advifare vulty but Jcemed very inclinable to 
confirm it. 

For the remainder of this cafe ^ fee poji. 



Smith V. Dr. Bouchier & al. Stran. 993. 

S. C. 

[89] nr^HIS cafe was firji argued in Afich. 7 Geo. 2. ^^if* imprifon. 

1 An a£iio» of treipa/i, afault and falfe Im- rrd'^lS^lS 

prifonment was brought by the plaintiiF. Defendants for am'fting bj 

plead not guilty, as to the trefpafs ; and as to the rejl proceft, of 

juJUfy by virtue of an afi made in the reign of Eliz^an. J.^'^I'oOurif"'* 

13. €. 29 confirming the cujioms of the univerfity of diaions but if 
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the officer does Qxfttrdj and the charter of 14 Hen. 8. enlarging and 
the^ud'rf^hU confirmfaig their privileges; and that the charter was 
de^ncef h may Confirmed by the faid JUt. of Eli%. then fets forth the 
alter the cafe at cujloms of that oniverjity, relating to arrejls, and 
^° ^^' under that power Jnjlifies imprifonhig the plaintiff in 

Oxford. The plaintiff replied that no affidavit was 
filed, of the truth of the debt, purjiiant to the afis 
12 Geo. I. c. 29. and 5 Geo. 2. c. 27. which ooght 
to be made before any arrejl. There was a demurrer 
and Joinder in demurrer. This ca/e was argued by 
jerjeant Chappie for the defendants, and Jerjeant 
Hawkins for the plaintiff. The plea was very long, 
and the exceptions to it very numerous ; but as it 
will more clearly appear what exceptions were 
deemed material by the court by fetting down their 
anfwers, I Jhall pajs over the long arguments, which 
were made by the ferjeants, and begin with the anjwer 
of the Ch. Jujlice. 

Ch. Jujl. If this plea be bad, it fignifies nothing 
what the replication is. The replication is only that 
an affidavit of the truth of the debt, was not filed be- 
fore the procefs ijQfued, purfuant to the Jlat. 12 Geo. i. 
Sometimes aas in the affirmative, tho' general, yet 
they Jhall not repeal particular cujloms, as in the caje 
of Magna Charta with refpefi to court leets. But 
here are negative words in this afi, and fuch words 
repeal all particular cujloms, and courts held by them. 
But fuppoje this aS extends to the univerjity of 
Oxford^ what will be the conjequence of it Can it 
be fuppojed in this cafe that it Jubjefis the Judge, 
parties and officers to an afiion of falje imprisonment? 
But the aS is only directory, and does not make the 
procejs void, whether it be in a Jiiperior or an in- 
ferior court, but JubJeSs the party arrejling without 
Juch an affidavit, to an aSion ; for the aa being a 
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prohibition, tho' it gives no penalty ; yet if the injary 
arijing from the non-objervance of it, be pnblic, an 
indi£iment will lie ; if private, an a£ilon : /o the re- 
plication Jeemt oat of the cafe. 

Then as to the plea, Jeveral objeSions have been 
taken to the cujloms fet forth ; and feveral to the 
manner, which the defendants have uken to bring 
themjelves within theje cujloms. As to the cujloms 
themfelves, I doubt if the afi of parliament does not 
fupport them, that jbme of them will be void. This 
is a cautious quejlion, concerning the power of the 
chancellors in both the univerjities. It is objefied 
that there is a cujlom to award a capias in debt, with- 
[90] out a fummons. It is true this is contrary to the 
general rule of the law; but in London^ by the cujlom 
there, a ferjeant at mace, before any plaint or warrant 
made, may, by parol, arrejl and hold the man in 
prijbn, and it is daily prafiijed, and there is no affi- 
davit nor jtimmons ; and yet it Is held a good cujlom. 
gCo.bi b. Mackallfs caje, fo that though this cujlom 
be againjl the general rule of law, yet it does not 
appear to me for that reajbn to be bad. Though a 
confirmation of a bad cujfom, is a bad confirmation, 
yet afis of parliament have confirmed jeveral cujloms, 
which in law would not otherwije have been good. 
And if we jhould not allow the jame privilege to the 
univerjities, their cujloms would be void ; for they 
proceed partly by the civil, and partly by the com* 
mon, law. This is an aSion of falfe imprijbnment 
againjl the Judee, and all the officers concerned in the 
execution ; and therefore it would be very hard, I 
think, to /ubj eS them all to this aOion, in caje they 
have not perfefily brought themjelves within the cuf* 
tom. There does, indeed, jeem to be jbme irregu-^ 
larity in their manner of doii^ it, particularly in the 



152 7r/>r. Term 7 fi? 8 Geo. 2. B. R. 

caje of the plaintifPs making oath of his debt, for it 
jhould have been particularly jet forth that the party 
/wore to his debt, and not depremijjis^ as it is in the 
plea. Bat the quejlion is, how far thb will aifefi the 
defendants. In Lutw. liH^tfalfe imprifonmeHt^itwzM 
held, that though the canfe of afiion did arife out of 
the Jurijdifiion of the court, yet that the Judge, party, 
and officer, might JujUfy in an afiion of trefpa^ and 
falfe imprijbnment ; and the reajbn there given 1%^ 
becaufe it would be dangerous to jiibjefi them to 
thofe niceties. As to the officer, fays Pewell^ Jujl. 
he is the perjbn who immediately commits the tref* 
pajs, therefore it would be abjurd that he Jhould be 
excujed, and the Judge not. And he puts this very 
caje of a capias in debt, before a Jummons. There- 
fore, juppofe here the cujlom be not Jfarifily purjued, 
if when the cauje of afiion did arije out of the jurif- 
difiion, the Judge, &r. might JujUfy a falje imprijbn- 
ment, which is a jlronger cafe than this : I thiidc they 
may well do it in this cafe. 

Page^ JujL If an afi of parliament confirms en 
toms, it is the fame thing as if it had enafied thq 
cujloms : and it mujl be allowed that an afi of par* 
liament may alter any old way of proceeding, and 
enafi a new one. I do think the making oath of the 
debt is jb dojcly pleaded, that no perjury could be 
ajjigned on it : and I think there is no doubt of the 
law laid down in Luiwych^ 937 becaufe the Judge, 
&r. may not be conufant of their precinfis. 

Prohyn^ Jujl. Cujloms are fuppojed to be contrary 
to the common law rules, though they are the laws 
of the place where they are ; and if they are not in 
their nature, contrary to common nght, as thefe are 
not, they may be good ; and an afi of parliament 
has confirmed thefe of the univerfity : it is not fet 
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forth in the plea, that the plaintiff in the afUon be- 
[90 low, did pojitively make oath of the debt due to him 
from the prejent plaintiff, but it is faid he made oath 
of the truth of the premijjes ; iR^ich jeems too uncer-^ 
tain. The ad of die 12 G/9. l. faj^, no perfon jhall 
be arrefled without oath flr^ made of the truth of the 
debt ; but, however, if, after an arrejl be made upon 
an injuflkient, or no affidavit, application be made to 
this court, the arrejl is always here held to be good, 
and the party is held to common bail ; and Jo the 
arre^ is turned into the nature of a jummons; and 
therefore I think it cannot fubjefi the Judge, (dtc* to 
an afiion of falje imprijbnment. 

J^^^t Jujl* I thought the replication bad, and that 
their cujloms jeemed to be reajbnable, but doubted 
whether the defendants had JuiHciently brought them* 
felves within the cujlom. As to the ijfuing the capias 
without a jummons, I do not think that cujlom rea- 
jbnable : for it can have no effefi, unlejs the plaintiff 
firjl makes oath that the party hides himjelf, and 
cannot eajily be found. But as the defendants have 
pleaded their caje, I do not know whether they are 
not as much liable to this afiion, as if there had been 
no juch cujlom. For, if on procejs of appeal from 
C. B, the party be taken up, an afiion of falfe im- 
prijbnment lies for him. 

Ch. Jnjl. As to the caje mentioned by my brother 
Luy tluit, if the Common Pleas jhould proceed on 
an appeal, they would be liable to an stRion of falje 
imprijonment. The reafon of that is plain, for that 
it appears plainly, they have no jurifdifiion over the 
nature of that offence ; but the judge, in this caje, 
has a Jurifdifiion over the cauje. 

Cur» Let it jland over. 

This cafe was now [Trin. 7 and 8 do. 2.] argued 

X 
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again by Serf. Skinner^ for the defendants, and Mr. 
Strange^ for the pUdntiff, and a great many excep- 
tions were uken by Mr. Strange^ both to the cojloms 
of the nniverjity of Oxford^ and the method which 
they had uken, by their plea, to bring themfdves 
within die cujlom. It was held by the court, that 
their cujloms jeemed warrantable enough, but that 
the defendants had not well brought diemfelves 
within them in two injlances, which were held to be 
the only material ones. The Firjl was. That the 
cujlom of Oxford is, that if the party makes oath, 
that he believes the party is going to run away, that 
then a warrant is granted Um to arreft him. And 
the defendants in their plea fay, that the plaintiff in 
the prejent cajc, made oath, that he fujpefied the 
prejent plaintiff was going to run away ; and there- 
upon he had a warrant, and arrejled hhn. Secondly, 
Becaufe it is faid that the plaintiff made oath only 
of and upon the trutb,oftbe premiffeSy which he might 
do, though he fwore they were falfe t whereas he 
jhould have jwom that the premijQfes were true. And 
for this he cited ^uan and Green^ HiL 12 Ann. 
10 Mod. gii2, where, on a convifiion for bread, the 
oath de veritate pramifforum^ was held ill. ^uan 
and Grey^ Pafcb. 13 Ann. Giltort's ca. Ed. 1 760, 
p. 244. PraftititfacramentumdeveritaUmateriarum 
in informatione pracedtnti content, was held ill. So [92] 
the Jujlification being held ill, the quejlion was, how 
far the Judge in thte caje was liable to an afiion : 
for it was held, that as the beadle and gaoler had 
Joined in their plea, with the Judge, they mnjl Jiand, 
or fall, by his cafe, as appears by 2 L$^. 935, and 
Philips and Biron. & al. HiL 8 Geo. i. [Stran. 
50Q.J which was a trefpajs and Jujlification under a 
Ju^pnent, which was afterwards fet ajide for irr^- 
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larity. And thoagh the (dalntiff, In that cafe» could 
not Jojiify» whereas the ofikers might ; yet as they 
Joined in the plea of JofUfication, their Jajlification 
was held ill ; for a plea which is bad in part, is bad 
in the whole ; for it is not divijible, as appears by 
I Sound. 28. 

Ch. JujL This cafe is certainly dijlingoiihable 
from the cafe of Gwinne and Pool^ in 2 Lutw. 935. 
For there the Judge might not Jlrifily know the limits 
of his Jnrijdifiion ; but in this cafe the Judge mujl 
necejQjarily know his Jurijdifiion ; for by the cuf> 
torn, there were fa^ antecedent to his power to be 
done, which appears were not done, as that cujlom 
warranted. 

Page^Jufi,, The cafe now before us, is, as if there 
had been no cujlom at all. I think an aSion ought 
not to lye againjl a Judge for taking cognizance of 
cajes arijing out of his Jurifdifiion, unlefs it appears 
he was privy to it, and knowing of it ; for otherwije 
no one would aA as a Judge. But the officer knows 
nothing of it, and cannot enquire how he came to 
have the writ ; for the JheriiF is not obliged to jee 
whether the proceedings are regular or not ; for the 
command of the court is fufficient for him. But the 
officers here Joining in the plea with the Judge, hinders 
them from dijlinguijhing their ca/e. 

Lee^ Jujl. This is trefpafs, St. againjl the party. 
Judge and officers. And, I think, on the authority 
of the cafes cited, that though their cafes may be 
diiFerent, yet, as they have Joined, they mujl all 
jland and fall together on this record. It appears 
the defendants have fet forth a cujlom, to enable 
them to arrejl and hold the party to bail ; which, I 
think, for the reafons given, is illegally fet forth. 
So the principal doubt is, whether thb afiion will lie 
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agalnfl the Judge* or not. The power to arrejl here 
depends on the cojioniy which he has not followed ; 
and this he has done knowingly, for he had the cuf- 
tom under his eye, and was the only thing which 
gave him authority to do it. And die party is in 
the fame condition. And the cajc in Hob. 63. ex- 
tends to this caje ; for here the cujlom not being pur* 
fued, all is void ; and therefore the Judge is a tref- 
paJOfer, ab inith. 

Cur* ordered it to be Jpoken to asain only on this 
point, in cafe any thing new Jhould be offered. And 
they faid they would conjider the cafe of Gwinne and 
Pool. 

For the nmaifuUr of this cafe^ fit table of the 
names of the cafes. 



Infonnation 
granted againft 
1 2 perfoni for 
demanding 
money of a 
perfon, for a 
cottage land- 
ing on a wafte, 
which had been 
built there 
above 20 years, 
and for threat* 
ening to pull 
the cotage 
down. 



MICHAELMAS TERM 

8 Georgii 2. IN B. R. 

Dominus Rbx v. Hallingby and others. 

FTER a rule given to Jhew cauje and 
argument, an information was granted 
againjl the defendant, and eleven other 
perfons, tenants of the manor of Ruft* 
Hall^ in Kent^ for coming to the houfe 
of another tenant of the fame manor, and threatening 
to pull it down about his ears, if he did not give 
them money for the continuance of it ; alleging, for 
their Jujiification in fo doing, that the houje was 
built upon part of the manor, without licence ; and 
that therefore they had a right to pull it down. But 
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the chief Jaflice jaid, he would have it to be objervcd, 
that he was for granting the information, merely be- 
cau/e it appeared that the hoajc had been built for 
twenty years, which was a length of time fuifident 
to Jupport a title in ejefiment ; and that it had con- 
tinued there ever Jince that time, without any inter- 
ruption; which was a tacit admijjion of iu being 
lawfully built there : and likewije, becauje it appeared 
that thefe twelve men were but part of the tenants 
of the manor, and therefore their demand for money 
mujl be unlawful ; becauje twelve men more might 
have come the next day, and demanded more money 
of him on the Jame pretence ; and jb the man might 
be crievoujly oppreJQfed. And the other Jujiices agreed 
with him ; and all of them likewije agreed, that any 
perjbn might abate a public nuijance ; and that any 
per/on might do the fame with am^ nuijance ereSed 
on his own land ; for that method is Jbmetimes the 
only one which a per/on has to redrejs himjclf for 
the injury done him. 



[94] EUifton V. Norton. 

DEBT on bond ; after oyer of the condition had, Oyn refu&d of 

Mr. moved, that the defendant might \^^ JJJ*^'^ 

ife have oyer of a deed poll, recited in the con- condidon of a 

dition. But the court jaid, that they could not grant bond; becauie 

oyer of any thine, which the plaintiff is not obliged **"*? ^"J °/l 

to declare on, with a profert tn curiam ; and that if ^^ed in the de- 

the plaintiff had declared on any deed, without a dandon. 
profert in curiam^ where it is necejQfary, that the de- 
fendant might demur to it. 
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Rex V. Mayor. 



Indichncnt for 
ielliog goats 



ON the motion of Mr. Marjh^ the court arrejled 
Judgment, on ^n indifimcnt againji the defen- 
cuTfllSrfr::^ ^ant, for jelUng goats hair for human hair, by de- 
letting out a ceitful arts, colours, and pretences ; becauje there was 



venue. 



no venue laid ; for, on conjideration of the /latutet 
of J^fails, they held that none aided this defefi. 



Information 
granted for a 
Ubel, charpng 
the defendant 
with making 
^fe entries in 
the feffions 
books. 



Rex V. Roberts. 

THE court granted an information againjl the 
defendant, for publijhinfi; a libel again^ Mr. 
Bromley^ which was printed in the Whitehall Evening 
Pofti where it was jaid, that Mr. Bromley had made 
faijfe and fifiltious entries in the records of the JeJJions ; 
and had conveyed away the public books of the Jef- 
fion%9 fedente curia. The evidence of Mrs. Roberts^ 
her publication of this paper was, that a perjbn went 
into her Jhop, and bought this paper of a woman, 
who (as he fwore) he believed was Mrs. Roberts^s 
jervant. But he did not fet forth in his aiBdavit, 
what grounds of information he had for fo believii^ ; 
and therefore this was Jaid by her counjel to be in- 
fufBcient evidence to ground the information on. But 
the court Jaid, that this evidence was JuiBdent ; and 
that Juch has been always allowed. It was like- 
wife objeSed, that in this caje Mr. Bromley had 
his remedy by aSion ; and therefore no information 
ought to go. But per Curiam^ that is no reajbn at 
all. For informations are granted in many cafes, 
where the party might likewife have his afiion ; as 
in the cafe of an enormous battery, and fuch like. 
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Then it was pdd, that this was depriving her of the 
' benefit of Jujlifyfaig, which ]he was intidcd to in an 
aAion for a libel ; and that it was, in a manner, 
forejudging her» and concluding her from faying it 
was no libeL Bat the Ch. Jofl. jaid, that he thooffht, 
in an adion on the ca/e, for a libel, no jlrifi Jo^fi* 
cation coald be pleaded; tho* it might be given In 
evidence, in mitigation of damages ; and that To it 
[95] might be here, in mitigation of the fine. And the 
other Jajlices did not deny it, but all feemed to allow 
of the dijlinfiion : which was then, and has often- 
times been taken, that yon may Jojtify for words 
Jpoken^ but not for words put into writing. For that 
the firjl may be fuppojed to be the effeft of heat and 
pajjion, and to have but a jhort continuance : whereas 
the latter mujl be done with deliberate malice ; and 
may be probably fuppojed to jpread the fcandal, and 
to perpetuate it* And that is the reafon why, in 
many ca/es, matters of reflefiion put into writing, 
have been held to be libellous ; when the very fame 
words, if fpokin only, would not have fupportcd an 
afiion. And to the other part of the obJeSion, the 
court faid, that their granting this information did 
not any more ejlop her from faying it was not a 
libel, than /he would be in the cafe of an indifiment, 
or an afiion ; for that Jhe may demur to it, or move 
in arre/l of Judgment. 

Rex V. Charitable Corporation. 

MR. Burroughs was one of the committee of the 2e?toreftow 
CbaritabU Corporation; and the rejl of the a man to fait 
fociety having brought a bill againjl him, and fome right, ^ ^ 
others of the members, for a difcovery and account, ^Iq^m 
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there was a meeting to determine whether they jhoidd 
Gontinae to pro/ccute it or not ; and he being denied 
to vote in this quejtion, moved for a mandamus^ to be 
rejlored to his right of voting : and on rule given to 
Jhew cauje, Mr. Strange and Mr. Denifon^ cited for 
the plaintiff Burroughs^ the following cafes. Rex and 
Company of Combmakers^ Alich, i Geo. I. which was 
a manJamus to re/lore a man to the Iit>erty of bind- 
ii^ oat his apprentice; Rex and Bat ley ^ Micb. lO 
Geo. I. Mandamus granted to fettle the accounts of 
the ezpenditors of the CommUfioners of Sewers* i 
Lev. 1 19. A mandamus to rejtore a man to his prio- 
rity and precedency, of place of alderman. Rex. v. 
Dean and Chapter of Dublin^ Mich. 9. Geo. i. [Stran. 
536.] Mandamus to rejlore an archdeacon to his 
voice in the chapter, and his jlall in the choir. The 
court thought diat the cajes cited might t>e right 
enough; but that the cajc at bar did not come up to 
them; for that it appeared that this corporation had 
a power by their charter to make by-laws ; that all 
corporations may, by virtue of fuch charter, make 
by-laws to rejlrain fome of their members from the 
ezercije of a particular part of their power, as is often 
done in the caje of elefiing officers ; and that by this 
rejblution or law of theirs, Mr. Burroughs was not 
entirely excluded from the liberty of voting, but only 
in cafes where he was concerned hi interejl, and might 
be thought to be too partial; which feemed to t>e a 
very reafonable law ; and therefore they difcharged 
the rule. 
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[96] Filks V. Newman. 

ERROR on a Judgment in C. £. in an afiion of Where no tsin 
the cafe. Mr. Gapper obJeScd, that the po/fea '^^^^^^ '\ 
does not Jet forth the names of the Jurors j but jays hldor^he'^ 
only, that the Jurors being elefied and jwom, bFc. names of the 
But the court held that it is not necejfary to be done J**]?" ^ ^* 
where no tales is prayed; for that it is done in that ^ ' 
caje, to dijiinguijh who appeared on the principal 
panel, and who on the tales; and that this differs not 
from the cafe of trials at bar where the Jurors names 
are never Jet out: and thereupon affirmed the Judg- 
ment. 

Rex V. Hafrifon. 

AFTER mk given to Jhew caufe and argument, informadon 
the court granted an information againjl the gr«>««iai^nft 
defendant, for fuing a writ of eapias out of C. B. and "^lati u an 
going before a judge of that court, to oppoje the attoroex. 
perfon's difcharge on common bail, who was taken 
op by that capias^ he then being under-jheriiF of the 
county of Effex; whereas the Jlatute i Hen. 5. c. 4. 
fays, that no nnder-jheriff, during his office, jhall be 
an attorney in any of the king's courts: and this was 
compared to the cafe of Rix v. Hurjl. Mich. 7 Geo. 
2. which was now cited and aUowedby the court, in 
the abfence of the Ch. Jujl. 

Rex V. Parnam. 

THE defendant was brought up here by habeas Court reliifed 

corpus from the honfe of corre£Uon, being cofii- Jp baU t perlbn 

mined there, for receiving a filver fpoon, which was ftJi«r^I!d!f; 

jlolen, knowing it to be jtolen; and Mr. Eyres moved dcfeoaant'i affl- 
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davit admits that he might be bailed, having four creditable and 
*h* Kw^'but fubjlantial men for that purpofe; and having an affi- 
deniM^'knew davit to produce, which pofitively fworc, that though 
them to be he did receive the Jilver fpoon, yet that he did not 
^^^i^'J u""** " know that it was Jlolcn ; and that the prifoner was 

a tact triaoie , •' , ^ % » , «« 

only by a jury, an apprentice to an apothecary of this city, and the 

jbn of a gentleman of fortune. And cited the caje 
ofRex and Crips^ Pafch. 6. Geo. i.tojhew that the 
court will Jbmetimes enter into the probability of the 
perjbn's not being guilty (of the matter of which he 
is accujed) and will read affidavits to that purpoje. 

The court, at firjl, fcrupled to juffer the affidavits 

to be read; but on citing Crips* s cafe, they permitted 

it. And then Mr. Jujl. Lee jaid, that die pri/bner 

had admitted the reception of the Jpoon, though he 

denies that he knew it was jiolen : fo that the only 

qucjlion is, whether he did know it or not ; which is 

a matter fit to be tried by none but a jury : and that [97] 

the reafon why they admitted Crips to bail was, be- 

caufe the projecutor himjelf confejjed himjelf dottbtfol 

as to the identity of the perjbn. But that is not the 

cafe here ; and in Crips* s cafe, I denied, on the trial, 

to grant him a copy of his indifiment, in order to 

bring an aSion on it for a malicious projecution ; be- 

cauje the accujation feemed to be grounded merely 

on the mijlake of the identity of the perjbn. 

Ch« Jujl. According to my brother Leis Jlate of 
the caje of Rex and CripSy it appears that he was 
not bailed, on conjideration of the merits of the com- 
mitment, but of the mijlake of the perfoa accufed. 
But here you apply to have the defendant difcharged 
on the very merits : but I think it would be of the 
mojl dangerous confequence, if we jhould allow of 
fuch proceedings ; for then all the prifoners in Eng-^ 
land would lay their caje before us, smd we, injlead 
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of the Jury, majl try the truth of the fafi for which 
they are committed. Bejide» it might very much 
encourage the compounding of felonies, between the 
projecutor and prijbner. And theifefore I think he 
ought to be remanded : and per Qtriam he was re- 
manded, abfinte Prthyn. 



Crutchfield v. Lockman. 

THE defendant being retained as Jeaetary to Stat. 7 Amm. 
monjieur dt Thomiy envoy to the duke of Sax* f- **» ^^' 
Gotha^ was arrejled in an aSion, to which he gave l^d their fer^" 
bail, and afterwards he moved to Jet ajide the pro- vantib«ing pro- 
ceedings in this aSion ; and that the bail bond, which *^^ ^^^^ 
was given for his appearance, might be delivered up no7to'any for' 
to be cancelled ; he being, by his employ, privileged vant who it a 
from arrejis, by virtue of the jlatute 7 Ann. and a "*d^^f"^'A 
rule was given to jhew cauje ; and on Jhewing cauje, affiJaVit'on 
the plaintifiPs counjel produced affidavits, which jwore which the de- 
pojitively, that he was a trader in merchandize ; and A"**fd a"^*"* 
mentioned particularly his trading in diamonds, and that he it 
/elling great quantities of them ; which mu/l, of trader. 
courje, exclude him from his privilege ; all merchants 
and traders whatjbever, within the dejcription of 
any of the /latutes againjl bankrupts, being ex- 
cluded by an exprejs provifo in the ad. But the 
defendant had likewije an affidavit, to Jhew how he 
came to Jell theje diamonds, and to inform the court 
that he never bought any for Jale ; but only fold Jbme 
diamonds which came to him by marriage. It was 
much debated, whether this affidavit ought to be 
read now, on Jhewing cauje ; or whether they ought 
not to allow it. And, at lajl, the Ch. Jujlice Jaid, 
that he was of opinion, it ought not now to be read ; 



no 
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« 

for that it ought to have been produced on the ori- 
ginal motion. For the jiatute 7 Jnn. he /aid» is a 
general jiatute, and exempts all traders from the 
privilege now claimed by the defendant ; and that 
he ought to have taken notice of it ; and therefore, 
when he moved for his privilege, he Jhould have had [98] 
a general affidavit that he was not a trader. He 
/aid likewije, that he thought it ought to be ejlab- 
lijhed as a general rule, that no aifidavit (hould be 
read by the party who oppojes the Jhewing cauje ; 
becatife the other party has no opportunity to con- 
trovert Juch affidavit; for that would be making 
proceedings endlefs ; and that it the rather ought to 
be obferved in this cafe ; for that this is not final on 
the defendant; jeeing he mayJUll plead his privi- 
lege. And tho* he thought that the above rule 
ought to be eJlaUijhed, yet he thought that, wher- 
ever it appeared to the court to be doubtful, on the 
caje Jet forth by the plaintiff in jhewing cauje, juch 
affidavit as explains the fafi more fully, may be 
ordered to be read, to inform the confdences of the 
court ; and for that reajbn only. And he compared 
it to the cafe where the court orders a fecond certio- 
rarij to inform their confciences on a writ of error, 
tho' the defendant in error himfelf, has lapfed the 
time of praying it. And therefore, pgr Curiam^ the 
rule to jhew cauje was difcharged. 
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Rex V. the Mayor and Aldermen of 

King^s-Lynn. 

MANDAMUS had been jent to the defendants Peremptory 
to rejlore Mr. Allen to the office of a common *»««^«» 
coondl-man of that borough ; to which they made a Smmon*coun- 
return, which was very long; and to which Mr. di-maoy for not 
Fowlkes now took Jeveral exceptions. But the only ^•"'°« °"^ *? 
one which the court thought material was, that he ^ht party'wu ' 
was not jummoned or heard, before he was turned fummoned. 
out of his office ; which is contrary to the rejblution 
in Bag^s cafe^ ii CS?. 99a. i Roll Rept. 224. S. C. 
I Sid, 14. 2 Sid, 97. and 4 Mod, 33. 

Mr. Draper contra. Said, that they had returned * 
that he kept himjelf concealed and armed with pijlols, 
Jo that no one could find him, or come near him, to 
fummon him. 

But per Ch. Jujl. That is not fnffident ; for it 
appears that he lodged within the borough of King^s- 
Lynnj at the tiiAe of his removal, th(^ he kept him- 
jelf private ; and tho' they have faid In the return, 
that they could not Jummon him, yet that is not 
enough; for that is only their collefiion and in« 
ference. But theyjhould have returned that they 
had endeavoured what they could to Jummon him, 
and could not do it ; and Juch proceeding might be 
an excuje for not having Jummoned him. But here 
does not appear to be any Juch thing done; and 
therefore I think the return is bad. 

And per Cur, The return was quajhed, and a 
peremptory mandamus was granted. 
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Rex V. Juftices of the Peace of the Bo- [99] 
rough of Warwick. Stran. 99 1 . 

S. C. 

SEVERAL certiorariis had been granted to re- 
move eight orders made within that borough. 
And motion was made, and rule given to fuperjede 
them» quia imprcvidi emanaverunt. And on Jhewing 
caujc, there was a long debate, and at lajl the court 
ordered that the certiorari' s Jhonld Jland for Jix of 
them ; but that the certiorari* s which were to remove 
two orders of appointments of overjeers of the poor» 
Jhould be fuperjeded ; becaufe it appeared that an 
appeal was lodged from thefe orders to the JeJJions, 
which was jlill depending and undetermined. 

Fou per Ch. Jujl. If no appeal had been brought 
in this caje, a certiorari might have ijQfued imme- 
diately; and this is not contrary to the rule laid 
down in Sali, 147. for in this caje no time is limited by 
the Jlat 43 Eliz • r. 2. for the appeal to be commenced ; 
and therefore no one can Jay whether ever it would 
be appealed from. By the jlat. 43 Eliz. c. 2. two Jbrts 
of appeak are given ; either on the law and faa» to 
the /ejjions ; or by certiorari j to this court, on the 
law only. And I think, tho* the party has his 
elefiion to proceed either way ; yet when the Jurip- 
di£lion is once attached, that court which has poj^ 
JeQIion of the cauje, ought to keep it, till they have 
determined it. And in this cafe, the jeJ[Jions can try 
both the hSt and the law ; whereas this court can 
enquire only into the law, as it appears on the orders. 
And this Jeems to me to be like the cafe on writ of 
error from a Judgment, given originally in this court ; 
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when, tho^ the party has his elefiion to go either into 
the exchequer chamber, or the hoofe of lords ; jet if 
he once brings his writ of error in the houje of lords, he 
jhall never rejbrt back to the exchequer diamber ; and 
Jo, vice verfa till the Judgment is affirmed or reverjed. 
And Page and Probyn were of the fame opinion. 

Leej Ju/l. Allowed that the orders ought not to 
be taken from the /e0ions during the continuance of 
the appeal; but doubted, whether or no theje certio^ 
rarPs ought to be fuperfcded ; or whether the orders 
ought not to be returned into court, that they might 
Jee whether they ought to be Jent down or not, before 
they are filed; according to the cajc in Salk, 147, (a 
copy of which he had out of the office it being the 
only one which could be found of that year) or 
whether they ought not to follow the method taken 
in the cafe cited HiL 8 Geo. I. by the Ch. JuJL which 
was a certiorari^ to remove an order of Jujlices, for 
the removal of a poor perjbn ; which was filed. And 
becauje it appeared the time of appeal was not ex- 
pired, it was taken off* the file. But the Ch. Jujl. 
anjwered that he jtiU thought the right way in this 
cafe, was to fuperfede thefe certiorari' s ; for that there 
cannot be a better reafon for fuperfeding fuch writs 
[100] quia improvidiy ^c, than becauje the appeal is de- 
pending ; and the rules mentioned are applicable only 
to cafes where the orders are afiually moved up 
hither, and filed or not filed. But that can be no 
objefiion to the manner of proceeding on thefe certio^ 
rari'Sf where the orders are not returned, and where 
the whole caje has been laid before the court, as upon 
motion, before the orders are returned. Upon which 
Lee confented, with the rejl of the court, that theJe 
two certiorari s Jhould be fuperfeded ; which was 
ordered accordingly. 



i68 Mich, Term 8 Geo. z. B. R. 



Inform ation 
denied for 
affirondng 
words fpoken 
of a conft4ble, 
tho' in the 
execution of 
his office. 



Rex V. Whitfield. 

IN this caje the Ch. Jujl. faid, that abafive and 
affronting words fpoken againjl a conjlable, tho* 
a conjervator of the peace, were no grounds for an 
information ; tho' they were afiually jpoken of him 
in the execution of his office : but that the conjlable 
is not without his remedy, for that he may indiS the 
party for it ; or have him bound over to his good 
behavior. 



Prohibition on 
a libel for fay* 
ing flie had a 
baftard; the 
words being 
fpoken in Lon^ 
dotif and the 
fame as calling 
her a whore. 



Hart V. Holmes. 

A PROHIBITION was prayed to JUy a Juit in 
the fpiritual court for theje words, viz. ** She 
the jaid Rachel Hart had a bajlard by a chimney- 
Jweeper." On fuggejlion that the words were jpoken 
in London ; where, by cujlom an aSion lies for them ; 
becauje a whore is there to Juffer the corporal punijh- 
ment of carting and whipping. And a rule was given 
to Jhew caufe ; which Mr. Strange endeavoured to 
do, by faying that the cujlom of London extended 
only to the word whore^ and not to the words which 
call her fo by implication and conjlrufiion ; and for 
that he cited Lutw, 1042. and 2 Roll, Abr. 296 PL 
16. And faid likewije, that it did not appear that 
the words were jpoken within London, To which 
the Ch, Jujl. jaid, that words which amount to the 
calling a woman whore, are as much within the 
cujlom as the word itfelf : And mentioned a caje 
(but not the name nor the time) where it was deter- 
mined that a prohibition jhould go for calling a man 
a cuckold, the juit being injlitut^l by the wife ; and 
it being averred that the man had no other wife at 
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that time. And as to the lajl exceptioiiy he /aid that 
they would order a prohibition to go, only to Jlay the 
jbit, for fo many of the words as were jpoken within 
Lsndon ; and fo was. the rule given per curiam, 

[101] Trivett v. JefFeries & al. 

♦_ 

DEBT on bond by plaintiffagainjl the defendants. Debt Ues aot 
executors of Afich. Jtfferitu who was admi- ««**«>* *?V"' 
ni/lrator of Will. Sims, upon a bond entered into by ob?^to^* i- 
Will. Sims. The defendants pleaded, that Aftch. miniftntor} b«- 
J^eriis fully adminijlered all the effe6U of fVill. caufe there b 
Stms, whfch came to him in his life time, and that ^^'S «e. 
they have not, nor ever had any ajj*ets of fVilL Sims coton and the 
in their hands. The plaintiff replied, that Mch. obUgor; but 
Jeffries, at the time of his death, and that the ex- Th^J^^lf 
' ecutors at the time of exhibiting this bill, had goods, the obligor' 
and which belonged to the jaid Will. Sims, at the ^^^ ^^^^^ 
time of his death, to the value of the debt, and ver- ***" *"''" *^'' 
did was found for the plaintiff in the very words of 
the replication. And now it was moved, in arrejl of 
this Judgment, by jerjeant BelfieU for the defen- 
dant, who Jaid, that this aSion did not lie againji 
the executors of the adminijlr^tor of the obliffor ; 
and that the jlat. 30 Car. 2. c. 7. would not help 
them, becauje that extends only to the charging of 
executors or adminijlrators of perjbns, who, as ex- 
ecutors or adminijlrators, in their own wrong, Jhall 
wajle or convert any goods, bfc. of any perjon de- 
ceafed, to their own ufe : and that the jlat. 4 and 5 
W. and M. c. i^fe£t. I2. was made only to obviate 
a doubt, whether the executors or adminijlrators of 
Jiich executors and adminijlrators of right Jhall be 
chargeable or not, and to make them jo; whereas 
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here is no druq/tavit alleged in the declaration againjl 
the adminijlrators of the obligor. 

Mr. Draper argued for the plaintiif, and faid, that 
the verdifi having found that die executors had ajjets 
of the obligor in tfieir hands, this afiion therefore was 
maintainable. 

Cb. Juji. This afiion cannot be maintained at 
common law, becaufe that requires a reprejentation 
between the executors of Altcb. Jeffkrtts and the 
obligor Will. Sims. Nor is there any privity; for 
there ought to have been taken out admini^ration 
de bonis nm^ bfc, of the oUigor by his adminijhator ; 
and the executor of his adminijlrator is not intitled 
to fuch adminijlration, for want of privity. So the 
quejlion is, whether the JUtutes 30 Car. 2. c. 7. and 
4 and 5 W, and M. c. 24. /e^. 12. will Jupport this 
afiion ; and 'tis plain they will not, for the reajbrn 
given by my brother Bitfield; for here is no devafta- 
vit alleged to be by the adminijlrator of the obligor ; 
and in caje there had, theje executors would not have 
been then chargeable, by virtue of any reprejentation 
to the obligor, but by force of the above mentioned 
jlatutes. And the verdifi having found that there 
are ajjets of the obligor remaining, makes it Jo modi 
the worfe. For then it appears that adminijfaration 
di bonis non^ &r. ought to be taken out. Whereibre 
per Car. (Page abjent) the judgment was arrejied. 
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[102] Rex V. Inhabitants of the Borough of 
Stamford, in the County of Lincoln. 

MR. jfbney moved to quajh an appointment of Appointment of 
overfeers of the poor of the parijh of j/iUSaints, ^^^i ^" * 
within the borough of Stamfirdy made by two jajtices ^^^^^ ^ the 
of the peace ; becauje they had Jet out in their order, bea4 officen. 
that they were Jujtices of the peace of and for the 
borougli of Stumfmrdy within the county of Lincoln^ 
(one of whom is of the quorum ;) but iiad not Jaid, 
that they are head officers within the borough of 
Stamford^ which is g town corporation ; and therefore 
this caje does not fall under die direfiionr of the firfl 
claufe of the /latute 43 £/i2. c. 2. where k is direfied, 
that one of the Jujlices who makes an order of ap- 
pointment, jhall be of the quorum ; becauje, in that 
caf(, fuch power is given to any of the jujlices of the 
peace of the county. But this cafe falls under the 
eighth dauje of that aS, whereby it is enafied that 
the head officers of juch towns corporate, jhall make 
fuch orders within their townjhips. And therefore 
lujlices for the county at large, meiely as fuch, can- 
not make fuch appointments in^thin this town corpo- 
rate, unlefs they are head officers of the town likewife. 
But per Ch. Jujl. We cannot go out of the order, 
or adjudge upon a point, which does not appear upon 
the face of it. And as it does not appear to us upon 
the face of the order, that the borough of Stamford 
is a town corporate, we cannot take notice of it ; for 
it does not necejfarily follow, becauje it is a borough- 
town, that therefore it is a town corporate ; for many 
borouehs are not fo. And therefore I think the order 
is well made, for they have faid that they are jujlices 
of the peace, of and for the borough of Stamford^ in 
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the county of Lincoln ; one of whom is of the quorum ; 
which is a foiltcient dejcription within the fl^ daufe 
of the Jlatute 43 Eliz. c. 2. and therefore I think the 
order jhoald be affirmed ; saidper Cur. for the above 
reajbn, it was affirmed. 
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Rattle V. Popham. 

THIS was a cafe fpecially jlated for the opinion 
of this court ; and in effefi was only thus, viz. 
A tenant for life has a power to make jointure for 
his wife, during her life ; and he by indenture before 
marriage, makes a leafe to trujlees in trujl for her, 
for the term of 99 years, determinable on her life. 
And the quejlion was, whether A. in this caje had 
well purfued his power, fo as to convey this leaje to 
the wife ; or whether this was a void execution of 
the power, by means of which the perjbn in remainder 
was intitled to the lands in quejlion. 

Serjeant Hawkinsy for the remainder man, agreed, [103] 
that die execution of powers ought to be conjlrued 
JlriAly ; and that there was a great diiference in the 
eye of the law, between a leafe for life, (which was 
a freehold ;) and a leaJe for years, which was only 
a chattel real. And to Jhew that this was a bad 
execution of the power, cited JVhithck^s caJe, [8 Co. 
69. b.'] where it is held, that if a man has power to 
make leajes for three lives, he cannot make a leaJe 
for ninety-nine years determinable on three lives, for 
that is not within the power ; and that caJe is the 

fame in tStSt with this. Co. Littl. 45. jfnd he 

was going on to cite more cafes i but the Ch. Juji. Jaid 
he thought theje were enoush; and therefore dejired 
to know what the counjel of the other Jide could fay 
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to it. Upon which Mr. fFilbraham faid, that he 
allowed theje powen mojl be conjlrued jliiAly, be- 
cauje they were a prejudice to the perfon in re- 
mainder; but that this leaje is to commence and de- 
termine as a leaJe for life ; and that this leaJe was 
rather an advantage to him in remainder ; for now 
he has the freehold in him ; and Juch an ejlate on 
which he may fuffer a recovery; which he could not 
have had if the power had been purjued literally. 
Bejide, this is a limitation to trujiees, in trujl for her, 
which can never be a bar of dower. And it plainly 
appears this power was executed by the conjent of 
parties. 

Serjeant Hawkins was going to reply; b|at the 
Ch. Jujl. faid, he might fave himfelf the trouble; for 
that this was a very plain cafe. And that tho' it 
might be a hard caje, efpedally this being done be- 
fore marriage ; and Jb the wife was a purchajer for 
a valuable conjideration, and for that reajbn pojjibly 
jhe might be relieved in equity; yet that this court 
could not take notice of it ; and that this was ex- 
preJOIly within the refolution of ff^bitlocJi^s caje. And 
there is a difference between a particular power affir- 
mative, and a general power, rejlrained with a nega- 
tive. And for that reafon it was held in fH)itlock*s 
cafe, that if one hath a power to make a leafe for 
three lives, or twenty-one years, he cannot make a 
leafe for ninety-nine years, if three jhall fo long live. 
But if he has power to make any leafe or grant, pro- 
vided fuch leafe or grant jhall not exceed the number 
of three lives, or twenty-one years, there he may 
make a leafe for ninety-nine years, if three jhall jb 
long live ; for that doth not exceed the number of 
three lives ; but in truth is lefs. And it is no anjwer 
to fay, that tliis is no prejudice to the remainder. 



or loort 
certain 
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And this rejblution » agreeable to all the rejolutions 
on the /latute 32 Htn. o. and therefore I think this 
power is not well executed. And that was the 
opinion of the re(l of the jujilces. 

Bern u Bern, ca. Temp. Hardw. 72. S. C. [104] 

Wri( of dower, ^ I ^HIS was a writ of error in dower, from the covrt 
of one mejfuage, JL of B. R. in Ireland^ which was removed there 
^^.*Ju by a writ of error, from the court of C. B. where 

; enough. •' •*•!• i «m 

Judgment was given for the demandant, and affirmed 
in B, R. 

Mr. Parker for the tenant, took the following ex- 
ceptions. Pirjl, That the court Jays, mtjfuagt^ or 
workhoufey and that is bad, for the uncertainty of it ; 
for that as much certainty is required in a count of 
dower, as in an ejeSment ; becau/e the jherifF is to 
give the party Jeijin of it ; and in an eje^ment, mef- 
Juagium five tenementum is ilL Secondly, The fcire 
facias to ajjign errors in B. R. in Ireland, is made 
returnable at a day certain ; and as this Is on pro- 
ceedings by original, it is a mijcontinuance ; and 
being after a verdift, the jlatute of Jeofails will not 
help it. And this court is obliged to take notice, 
that the court d[ C B. \xk Ireland^ proceeds by ori- 
ginal : and that is the difference which is taken be- 
tween a writ of error, and an habeas corpus. And Jo 
is it in eiFe3 determined in Salk. 269, and no appear- 
ance aids it. 1 5/V. 406. i Ventr. 7. Thirdly, Here 
the tenant appears to be amerced twice, by which he 
is doubly punijhed. 

Mr. Strange argued of the other Jide, and gave, 
in effefi, fuch anjfwers as are given by the chief 
jujlice. 
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Ch. Jujl. The words mejfuage^ or workhoufe^ are 
certain enough ; and if it had been mejfuagium five 
damumj it would be well enough. And the reajbn 
why in eje&nent mejfuagium fivt tenementum^ is bad, 
is becauje of the large extent of the word tenementum. 
As to the retnm of the fcire faciasy it is a Jbmmons 
to ajjlign errors ; and thoagh it is not originally right, 
and we are obliged to take notice of the proceedings 
of C B. in Ireland J as well as of C. B* in England; yet 
as the plaintiif in error might have come in gratis, 
and ajjigned errors, and has not done it, but has come 
in and appeared on this writ, I think the appearance 
has made it good : and verdifis have been taken to 
help difcontinuances arijing after the verdifi. And 
the error of the double amercements is amendable by 
the jlatute 16 and 17 Car. 2. r. 8. which jays, that 
Juch error jhall be amended in fuch courts where the 
iirjl Judgment is given, or where the writ of error is 
depending. And the cpurt were of the fame opinion ; 
whereupon that mijlake was amended injlantly in 
court, and the judgment, per Curiam^ was affirmed. 

[105] Colcot V. Eaftman. 

WINNING TON moved to withdiaw a plea of After plea, 
non affumpfity for goods fold and delivered, ™o»«y """^^ 
and to bring fifteen pounds into court, and to have it ^grtT "''^ 
jlruck out of the declaration ; which the court denied 
to grant; for they faid the conjlant rule of this court 
was, that, after a plea pleaded, no money could be 
brought into court. 
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Rex V. Juftices oftAe Peace 0/ 
Somerfetfhire. 

THIS was a return to a mandamusy direfied to all 
the JujUces of the peace of the county of Somer- 
fety and to every one of them, to Jign a warrant of dif- 
trejs, to levy Jbme money which was in the hands of 
the preceding overfeers of the parijh of Somerion^ 
within that county. The return to it by the jujUces, 
was Jiated Jpecially, and was thus, vi%. That before 
the end of the year, and making up their accounts 
before two Jujlices of the peace, (upon which account 
the Jujlices adjudged that thirty pounds was then re- 
maining in the hands of 'John Squire and Charles 
Fordf the lajl overfeers,) the parijhioners of the parijh 
of Somerton had met in vejlry ; and there ordered that 
the jurplus money, which was in the hands of Squire 
and Fordy their lajl overjeers, jhould be employed by 
them to get an attorney to recover fome money, which 
belonged to the parijh, from the hands of one of the 
majlers in Chancery^ which had there lain dead for a 
long while. And that Squire and Ford did employ 
an attorney for that purpofe, whofe bill came to 
thirty pounj^s, which was all the jurplus money they 
had; and therefore the jujlices Jay they did not grant 
a warrant of dijlrejs. 

Mr. Gapper now moved, that this return might be 

Juajhed, and that a peremptory mandamus mujl go. 
or he /aid, that as this cafe was fpecially jiated, it 
appeared plainly, that the vejlry had no fuch power, 
and that the accounts pajQfed by the two Jujlices, not 
being appealed from, the order was condujive. And 
notwithjlanding what was faid by Mr. Draper^ who 
argued of the other jide, the court was of that opinion. 



N 
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For per Ch. Jujl. The vejlry has no power to order, 
that the jbrplas money, in the hands of the overfeers, 
Jhall remain with them, to recover charity money* 
For the jiatute 43 EUz. c. %. f. %. /ays, that die 
overjeers jhall make op their accounts, before two 
Jojifces of the peace, of all money by them received i 
and /uch fums of money as jhall be in their hands, 
jhall pay and deliver over to the over/eers newly 
appointed. Where then is the power of the vejlry ? 
and this is not like the cafe of church rates, which 
are cognizable only by the EccUfiaftical Court. For 
[106] In that cafe, if the parijh i% fatisfled, the Spiritual 
Court can have nothing to do with it, 

Lee^ Jujl. This order of vejlry jignifies nothing ; 
for the jlatate 43 Eliz. mujl be complied with, which 
orders die jurplos of the dijbnrfements to be paid over 
to the fucceeding overjeers ; and here the two jufUces 
have adjudged, that there is thirty pounds remaining 
in the hands of Squirs and Ford^ the lajl overfeers ; 
and therefore a peremptory mandamus ought to go, to 
oblige the JujUces to jign a warrant of dij&efs, to levy 
the money in their hands ; and per Cur. a peremptory 
mandamus was granted. 

Tryon v. Carter. See this Cafejiated in 

Page 71. {2nd ed.) 

MR. Fibniry for the plaintiif in error. This is 
an immaterial Ijfue ; for the plaintiif ought to 
have replied, the money was not paid on the fifth of 
December f or any time before, according to the form 
and effefi of the condition of the bond ; and not have 
relied only on the payment on the fifth of December. 
So is Cro. Jac. 202. Tehert. I22. S. C. Hobns znd 

A A 



178 Mich. Term 8 Geo. 2. B. R. 

Broiit. Cro. Jac. 434. Colb^rm and StockdaU^ HiL 
8. Geo. 1. [Stran* 493.] which was debt on bond for 
one thoafand five hundred and fifty poonds. De- 
fendant pleaded, that one thoofand five hundred 
pounds was for money won at play. The defendant 
demurred ; and it was held to be a good caofe of 
demurrer ; for the jlatute Jays, that the whole, or any 
part Jo won, Jhall be void and irrecoverable. And 
this plea of the defendant's, that the money was paid 
on the fifth of Decemberj is not any confeJQjion that it 
was not paid before the fifth of De^ember^ as appears 
from Cro. Eiiz. 823. therefore the replication is bad, 
and the Judgment ought to be reverjcd. 

Ser| • Chappie f contra. It is faid, that this is an imma- 
terial ijfue, becauje nothing could have been given in 
evidence on it, but payment on the predfe day of the 
fifth of December. But, on this plea, payment at any 
time, before the day, might have been given in evi- 
dence ; for there is a difference, where a particular 
fum is to be paid on a precije day, and where it is to 
be paid with interejl ; for in the firfl cafe, it is an 
immaterial iJfue to confine the payment to a particular 
day ; but not Jo in the lajl caje : for in this cafe 
nothing was payable at any other day certain ; for 
this was a particular fum to be paid with interejl on 
a particular day ; and every other day will Jo alter 
the value of the interejl money, that the payment of 
it cannot be pleaded on any odier day than the fifth 
of December^ but with a computation, and reckoning 
up of the interejl. The cafe of Holms and Broket^ is 
very difietent from this cafe ; for there payment be- 
fore the day, would have been payment at the day ; 
and that payment before the day is, in Jbme cajes, 
taken to be payment at the day, appears from i RM, [107] 
Jbr. 440. Co. Littl. 212. b. Here the condition of the 
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bond is to pay the money with interej!, on or before 
the fifth otDicembir; and if thedefendanthad pleaded 
that he had paid it on or before that time, it would 
have been wrong. For if the cafe had been that he 
had paid it before the fifth of December ^ yet he jhoold 
have pleaded that he paid it on the day ; for the pay- 
ment before the day, would have been conjidered as 
a depofit, and not a payment, ontil the fiftti of Di^ 
cember ; and therefore the replication is good, becaaje 
it /ays, that the defendant did not pay it on the fifth 
of December; which was the day the defendant in 
his plea mujl rely on, as the time of payment And 
where the time is material, it mujlbe traverjed ; and 
if payment before the day, be payment at the day, 
then, as the jury have foimd, the money was not paid 
on the day, they have in eflfefi found, that it was not 
paid before the day ; and Jo, that the money was not 
at all paid. 

Ch. Jujl. I am not fatisfied, that this is a material 
ijfue ; for it does not appear by this finding of the 
Jury, that here is a breach of the condition of the bond. 
This condition is not in the common form ; for if money 
be to be paid on a particular day, and ijjue be taken 
on the psmnent on that day, the iJQfue is well enough ; 
and the finding would be good, though it was not 
paid on that particular day, becaufe it could be a 
payment but on that day. And yet if the money be 
paid before the day, it will be conjidered as a depoflt 
until the day, and a payment on the day ; and there- 
fore a compleat performance of the condition on the 
day. But, in this cafe, the condition of the bond is, 
to pay the money with interejl, on or before the day : 
Jo that here might be a Jlrifi performance of the con- 
dition, by paying the money before the day. And 
in this cafe, die payment before the day, would not 
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have been conjidered as a depojit until the day ; be* 
cauje, by the words of this condition, there might be 
payment before the day : and therefore I think that 
payment on a day, before the fifth of December^ could 
not have been given in evidence on this ijfue ; be- 
cauje the money ]b paid before the day, would not 
be a depojit, but a payment. The rule of pleading 
is, that when debt is broi^ht on a bond, for the per- 
formance of an award, and the defendant pleads no 
award made, the plaintiff mujl not only reply, that 
there was an award made, but likewije mujl Jhew a 
breach of the award. And the reajbn is, becauje an 
award may be good for part, and bad for the rejl. 
But this is the only in/lance of this nature ; for die 
general rule is, that where there is a collateral matter 
pleaded, there is no occajion to do more in the repli- 
cation, than only to meet the defendant** plea, and 
not go over to aJQjign a breach. But wherever a par- 
ticuUr afi of performance is pleaded, and not a col- 
lateral matter, it is not fumcient for the plaintiff, 
barely by his replication to meet the defendant's plea ; 
but he mujl go on, and ajpgn a breach : and there- 
fore, as the defendant has here pleaded a Jlrifi per- [io8] 
formance, the replication ought, not only to have met 
the defendant's plea ; but it Jnould likewije have gone 
on further, and Jhewn that the money was not paid 
at all. 

And to fupport the di(Un3ion taken above, there is 
this caje adjudged, v/s. Debt on bond, defendant 
prayed t^er of the condition, which was for the pay- 
ment df money, on the twenty-ninth of September^ and 
pleaded, that on the nineteenth of September (which 
was before the time mentioned in the condition) he 
made a conveyance of lands to the plaintiff in lien 
and Jatisfadion of the debt ; which the plaintiff Jo 
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accepted. The plaintiff replied, quod nan conveiavitf 
modo & forma ; and to this replication the defendant 
demurred jpedally, becauje there was not ajjigned any 
breach of the condition ; and for that was then cited, 
I Saund. 102. Pas. 5 Ann. Steel ^nd Manly ^ and Steel 
and Hill. But notwithjlanding that» the replication 
was held to be good, becaufe, that this was only a 
collateral matter pleaded ; therefore it was jiifiicient 
for the plaintiff, in his replication, to meet the de- 
fendant's plea, without goins over to aJQjign a. breach. 
This cafe was adjudged. Pas. 9 Ann. DiUen and 
Stute. 

P^^j Jh|1« Payment before the day, cannot here 
be a performance; becauje every day creates a 
particular jum. Here were two times of payment ; 
and you have only jhewn that he did not pay it on 
one of them, which is not a breach of the condi- 
tion. 

^<'9 Jh|1- If) ^n this cafe, payment before the day, 
would not amount to payment at the day, your re- 
plication might be well ; but here it cannot be jb ; 
for the condition of this bond is to pay principal and 
fnterejl, on or before the day ; and dierefore, if the 
principal and interejl be paid before the day, it is a 
JlriS performance of the condition of the bond, on 
the day in which it is paid ; and therefore the money 
can never lie as a depojit to anfwer payment at an- 
other day. And here you have precluded the de- 
fendant from an advantage which he ought to have, 
by tying him up to this particular day. And by the 
cafe cited by Mr. Filmer^ it appears, that the de- 
fendant pleading he paid it on the fifth of Decemier^ 
has not confejfed that he did not pay it before. 

Ch. Jujl. If the defendant had, in this cafe, paid 
the principal and interejl, but three days before the 
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fifth of Diomtery he could not have given it In evi- 
dence in this ijjue. 

Cur. Reverjed the Judgment given below, and 
granted a rtplcsuitr. 

Moor V. Anderfon, ca. T^emp. Hardw. 

103. s. c. 

Debt lies in an 

infenorcotti^ fTTlHIS was ciTor on a judgment in White 
t^l^^^ 1 Chapil Court, in the manor of Stepney, in an 
an execution aolon of debt, brought by the bailiff of that liberty, 
«"f*^?^^^^ for ninety-nine pounds, poundage money due to him 
coUaterai to^the ^r executing three write o( fieri facias, for the de- [109] 
origina] judg- fendant, who, by a Judgment given in C. B. was 
™^'- intitled to this execution againjl a third per/on. 

Mr. Kittleby, for the plaintiflF in error, objeded, 
that debt would not lie upon the jlatute 29 Elix. c. 4. 
which limite the fees of Jheriffs upon executions. 
Secondly, That this afiion Jhould have been brought 
in C. B. from whence the procejs ijjued ; and not in the 
inferior court. 6 Co. rep. 19. b. Gregory's cafe, 11 Co. 
rep. 38. a. Metcalfe s caje. This aS is mifredted and 
ill defcribed ; for the Jlatute was made in the twenty* 
eighth year of Eliz. and not the twenty-ninth, as 
they have fet forth, Salk. 331. and the plahitiff, in 
Jetting forth the ad, has omitted the word execution ; 
and diey have concluded thus : by which means, 
and by force of the Jtatute aforefaid; whereas there 
is no fuch jlatute as they have jet out. 

Mr. Stracey, cited 2 Mod. 240. to Jhew that this 
being after a verdid, the mi/recital of the Jlatute is 
aided ; and the rather, becaufe this aS is there held 
to be a private afi ; and 2 Mod. 98. to Jhew that 
the plaintiff had no occajion to recite more of the 
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Jhtote than wQl ferve his own torn : and if he docs 
that tnily, and mijlakes the rejl, this will not vitiate 
the declaration. Dy. 95. Hob. 310. 

Ch. Jujl. This is an aOion of debt, for fees for 
levying money on an execution ; and Jo this afiion 
is collateral to the original judgment ; and therefore 
this afiion does lie in the inferior court. But this 
aAion is not founded on any exprefs words of the 
jlatute, 28 Elix. but in conjcquence of it. If this is 
to be taken to be a public zSty the mi/recital will be 
fatal : and it feems Jfaange to me« that this Jlatnte, 
which concerns all the people of England'^ jhould ever 
be conjlrued to be a private aS. But by 2 Mod. 240. 
it appears to have been Jo determined ; and fo indeed 
has the Jhtute 23 H. 6. c. lof though, if that matter 
was ns Integra, I believe it would receive another 
determination. Plowd. 60. Dhe and Maningham. 
The defendant here might have pleaded nul tiel record, 
to this mifrecital, or have given it in evidence ; and 
Jince the defendant has not done it, I think, as this 
afi is taken to be a private one, we mujl take it to 
be as the plaintiff has Jet it out ; and the Jury have 
found it to be fo. And as we are not to take notice 
of private a6U judicially, unlejs they are pleaded ; 
I do not Jee why we are not to take notice in this cafe, 
that the Jlatute is different from what the plaintiff has 
fet forth, which is fuflicient to entitle Mm to this afUon. 

Our, orderei it to jland over. 

This caje was argued asain by SerJ. Hawkins, for 
the plaintiff in error, and Mr. Draper, for the de- 
fendant ; but the court gave their opinion only upon 
one point of the cafe, and therefore I Jhall pafs over 
every thing but that 

Ch. Jujl. I think it impojfible to include a writ 
of fiert facias, under the word extent, and as the 
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jlatote 29 Eli%. c, 4. is agreed on all hands to be a 
private afi» we can take no farther notice of it, than [no] 
the plaintiff has fet it forth in the declaration. And 
as he has omitted the word ixecution^ which would 
have comprehended the fieri fadasy we can take nO 
farther notice of it. Now the word extint is an old 
term well known ; and the manner of its execotion 
differs materially from that of a fieri facias ; for on a 
fieri facias^ the jheriff is to fell the goods, and to pay 
the money over to the plaintiff; but in the caje of an 
extent, without a venditioni exponas^ the jheriff caa^ 
not feU them ; therefore, without giving any opinion 
on the other points, I am of opiidon fiie Judgment 
ouffht to be reverjed for this defefi. And the other 
Ju(%es being of the falhe opinion, the Judgment was 
reverjed per Curiam. 



Rex V. Johnfon. 

Pcrfon not kin* A RULE had been given the defendant to jhew 
defcd of his 2\. cauje, why an attachment jhould not be granted 
Sdfe"* "^^^b* **^ *«g?*»J* him, for challenging the array, after a fpecial 
the finking of Jury had been jlruck at his own inflance and reqaejl, 
a fpecial jary at purjuast to the power given by jlatute 3 6«tf. 2«^. 25. 
his nqueft. ^ j ^|, motkm was grounded on the authority of the 
caje of Rtx and Burridge^ Trin, lo. Geo. i. [Stran. 
593. Lord Raym. 1364.] • 

Mr. Hujfey^ for the defendant, jaid that the cajc 
of Rtx and Burridge^ was very different from this : 
for in that cafe Burridge went before the majler, and 
had all the hundredors jfaruck out ; and when he came 
to trial, he challenged, for want of hundredors ; to 
that there appeared to be a plain contrivance and 
trick in him, to put off the trial ; whereas the chal-» 
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lengc here taken, was a legal one, and fach ai was 
reajonaUe ; for the jheriff mio retarned the Jary pro- 
cejs, was a freeman of the city of Chtfieri and jb 
intere/led in the rights of the officers of this corpora- 
tion, which was the /ubfefi matter of this trial ; and 
he was further interejled in this cafe, by advancing 
money for the carrying on of this difpate ; and the 
Jiatote 3 Geo. 2. which gives people liberty to have 
fpedal Jartes at their own prayer, without conjent of 
the othtr party, which before this jlatute could not 
be done, except in the cafe of trials at bar, never in- 
tended to take away that right of challeiuring, which 
the party had before the msdiing of the aS. And the 
precedents of rules, both in B. R. and C. B. which 
were made for fpedal Juries by conjent, have a clau/e 
inlerted, that the parties /hall not challenge for want 
of hundredors, as in RixznA. Inhabitants oiHunfdown. 
Rex and Sberwoodf Paf, i Gio. i. and he cited 3 Keb* 
740. Rix and Kiffin. 

Mr. Abnij^ and others, argued of the other jide ; 
and chiefly endeavoured to bring this within the 
caje of Rix and Burridgi, 

Cift. Jujl. Rix and Burridgt is an authority, where 
a caje is circumjlanced the fame with that. But all 
contempts depend upon drcumjlances. I think there 
[in] is no difference in thb caje between a rule made by the 
motion oliA. or his con/ent : but whether the party con- 
sents or not, 'tis the fame thing ; for 'tis the breach of 
the rule, which is the contempt, tho* that rule be made 
in invitvm. And the attachment was granted in Bur- 
ridge* s caje, for the abufe of the rule. The caufe of the 
dudlenge was certainly good. 'Tis faid indeed that the 
JherifF can't alter the array in this cafe ; 'tis true he 
can't alter the names of the perfons in it ; but he can 
alter and change the order in which the names are 

B B 



1 86 Mich. Term 8 Geo. z. B. R. 

pat, and put the firjl lajl, and via virfa. Notwith- 
Jlanding die role be that the jheriff jhall return the 
jury lo jbnck, yet I think that the fuggeJUon of par- 
tiality in the Jheriff being made on the roll, the jury 
procejs might have been returned by the coroner. 
Here the cau/e of challenge appears reafonablc; 
and his right to it is not taken away, by the liberty 
of having a fpecial Jury, as the rales cited plainly 
/hew ; and therefore I thhik here was no jbrt of con- 
tempt committed by the defendant; and therefore, 
that the role to jhew cau/e ^y an attachment Jhould 
not go againjl him, Jhoidd be di/charged. And the 
re/l of the judges fadng clearly of the Jamc opinion, 
the role was dijcharged. 



Howard u Poole. Strange 995. S. C. 

iftwoptftnen A JOINT commijjion of bankraptcy had been 

commit an ad J\. taken out againjl the defendant ud partner ; 

^ '''^l^ib^' ^^ ^^ ^^ obtained an allowance of the certificate 

nipttln aU re- ^^ ^^ commijjioners of bankrupts, by the lord chan- 

fpeda} and cellor, pur/uant to the jlatute 5 Geo* 2. e. 30. and was 

tote bSJSkw*1f "^*^ -^"^ '^y *^ prefent plaintiff for a debt due upon 

at to their jmnt ^ /eparate account, and arrejled. And it was now 

eftate, and not moved, that he jhould be difcharsed out of cujlody, 

fmatedbte. ^P^° filing common bail; for Sie defendant had 

eparate pleaded in this cafe, that the cauje of afiion aroje 

before the cauje of bankraptcy. And the jlatute 

5 Gio. 2. fays, that in cafe any fuch bankrapt, /hall 

afterwards be arrejled, projecuted, or impleaded for 

any debt due before jhch time as he, Jhe, or they 

became bankropts,/uch bankrapt Jhall be di/chai^red 

upon common bail. So the only quejlion in this caje 

was, whether the certificate under the Joint commijjion 
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Jhoold operate as a dijcharge of all debu doe opon 
the jepaiate account, before the bankruptcy, as it 
certsdnly does upon the Joint account. 

Mr. Taj^brfor the pbdntiiF argued ; that in a Joint 
commijjion, the Jeparate creditors ^riio come in under 
that commijjiony can have no jatisfafiion for their 
debts, till all the Joint debts are paid off ; and there- 
fore diey ouffht not to be bound by juch Joint com- 
miJJum ; and thikt in this cafe the plaintiff was denied 
to be admitted a creditor under the Joint commiJ[|ion ; 
and cited THn. 1 1 Jnn. Gofling and Bunter^ to /hew, 
that if any doubt arijes with the court, they will not 
admit the party to common baiL 
[112] Mr. Draper contra. The jlatute is in general 
words, that the bankrupt Jhall be difcharged on com- 
mon bail, from all debts owing by him before the 
bankruptcy; and makes no diJlLnfiion between a 
Joint and jfeparate commljjion. Mattbiws v. Alani^ 
Aiieb. 2 Gio. 2. in C. B. cited 7 Fin. Jb. p. 103. c. 
7. A man can't be a bankrupt, as to the Joint debts, 
and not be a bankrupt as to his /eparate debts ; and 
therefore the /eparate creditors have a right to come 
in, under the Joint commijjion. 

Cb. Jujl. If there was any doubt in this cafe, the 
court would not di/charge the defendant on com- 
mon bail, according to the cafe cited by Mr. Taylor; 
but in this cafe I think the defendant ought to be 
difcharged, on filing common bail The jlatute 
makes no difference between Joint and jeparate com- 
miJdions. I have heard it faid, that jeparate com- 
mijpons are often taken out to fave expence ; but I 
think it is rather done to create expence ; and I never 
could fee any reafon for taking out both Joint and 
jeparate commijjiions. For If two partners commit 
an a£i of bankruptcy, they are bankrupts in all re- 
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Jpc£b, and can't be jaid to be bankrupts as to their 
joint ejlate, and not as to their private ; and there- 
fore» if the jeparate creditors come in under the Joint 
commiJQjion, the Joint ejiate Jhall be apfdied to pay off 
the Joint debts ; and the feparate effefis to pay off 
the jeparate debts. And if there be any forplos of 
the Joint ejlate, after the Johit debu paid, it Jhall be 
applied by moieties, to the di/charge of the Jfeparate 
debts of each. And if there be aily forplus of the 
feparate ejlate, it Jhall be applied to the difcharge of 
the moiety of die Joint debts. And this maybeeajiiy 
done under a Joint commijfion ; becaufe that jeizcs 
all the effe6b of the bankrupts. A dijcharge under 
a /eparate conuniJ|ion has been determined to be a 
difcharge of debts owing under the Joint trade. Be- 
fore the jlatute 10 Ann. c. 15. if there were two part* 
ners, and only one party became bankrupt, and a 
feparate commijpon was taken out againjl him, there 
was no doubt but that the dijcharge of that bankrupt, 
difcharged him from all debts, ^ich he owed In his 
Joint, as well as private capacity. But the great 
doubt in that cafe was, whether by fuch dijcharge of 
the bankrupt, the partner of fuch bankrupt jhould 
not likewife be difcharged from fuch debts as he was 
difcharged of: and therefore, that jlatute has enafied 
that fuch partner jhall not be difcharged. If there* 
fore a Joint debt is dijcharged by a feparate com* 
mijpon, there can be no doubt but a Joint conmii0ion 
will difcharge a feparate debt : and therefore I think 
clearly, that the defendant mujl be difchaiged on 
filinff common bail. 

^agey Jujl. The fuing out of a jeparate conmiijjion 
is only for the benefit of the clerks ; and fpoke to 
the fame effed with the Ch. JujUce. 

^^^f Jujl* The caje of Grace and Heyhamy Paf. 
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4 Geo, 2. Fit^G. 28 1 was the fame in effefi with this. 
[1x3] It was an afiion againjl the defendant as indorjer of a 
note, upon his /eparate credit; and on evidence at the 
trial, he produced his certificate, under a Joint com- 
miJQIion of bankruptcy ; and tho' on its being made 
a caje and argued here, the court did not determine 
it ; yet they feemcd Jlrongly inclined to think that 
the certificate was a discharge of the /eparate debts. 
But we are now to take this cafe on the jlatute and 
certificate ; and the jlatute fays, that he who has 
fuch certificate jhall be discharged from all debts due 
by him before the time of the bankruptcy; and 
therefore we are not to conjider what diredions are 
given in equity, as to the divijion and dijlribution 
of the bankrupt's ejlate ; and therefore I think he 
ought to be difcharged. And Probyn JujL being of 
the fame opinion, he was difcharged, on filing of 
common bail. 



Scot V. EUary. 

PfDGMENTwasjisned on the ^(?ffJ!tijp morning, Coftiglren 
the rules for pleading not being out till the againft plaintiff 
evening of that day; which, on reference to the |j^g^^"*be. 
majler, was held to be irregular ; for that the Judg- fore the miet 
ment ought not td have been Jigned, till Tuefday. ^ pleading 
The defendant's counfel prayed cojls, which Mr. ''«««'^ 
Filmer oppofed, becaufe this happened by mijlake ; 
which, as foon as difcovered, the plaintiif oifered to 
waive. Court ajked the majler whether any fuch 
propofals appeared to have been made ; and on his 
jaying he knew nothing of any fuch, the court gave 
the defendant his cojls. 
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Rex V. Bell. Stran. 995. S. C. 

New uial B A ^ infiNrmatioii in the natoie of a ftto warranto^ 

jf\^ to jhcw by what aothority defendant aficd as 
common ooancQ-man of Atarlbermgh^ was tried at 
die aQizes in the year 173I9 which was more than 
after ^tnai, duee ycais Jince ; and verdi^ was foond for the de- 
dteed'v^ fendant \ bat no Jad^;ment entered. And ferjeant 

CbafpU now moved to have a new trial in this cafe, 
/iiggelUngy that the veidifi was given contrary to 
evl£mce ; and the caje was much debated on both 
Jides : to whidi the Ch. Jofl. faid thos^ vi%. This Is 
a qoeJUon of very gr^t conjeqoence ; for in this caje 
we are to determine, whether » new trial is grantable 
after three year^ or any other length of dme, with- 
out any jbrt of excuje made for not ap(dying jboner. 
I wHl not Jay that, in no caje, a new trial is grant- 
able, after Jbch a length of time^ opon proper dr- 
comjlances. Motions for new trials have not been 
very andent ; and the (irjl that is in the books is in 
Style. I know my lord Holt was of a different opinion ; 
bat, with great deference to his Judgment, I do not 
think that the reajbn, which he gives for it, warrants 
his opinion. I believe the foundation of the four 
daysrule was, to call in the party, to /hew, if he had [114] 
any thing to move in arre/l of Judgment \ and not to 
apply for a hew trial, as has been /aid at the bar. 
And the words of that rule in Latin Jhew it to be jb. 
So the quejlion here is, how far length of time mujl 
govern us in this determination. Suppbje here, the 
Judge, who tried the caufe, had been dead, or had 
lojl his notes of it, (which happened not here indeed) 
what uncertainty would there arije? But the motion 
in this cafe is more proper to be denied than mojl 
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others may be ; for if a new trial was granted in this 
caje» the right of many perfons now enjoying their 
oiHces in this corporation, may pojjiibly be overturned, 
as depending on the legality of the votes of this de- 
fendant. For at the common law there is no fach 
thing as Lis Pendens $ and therefore, if Judgment of 
0ii^er Jhoold be given againjl him, it would have 
relation to the time of the bringing the information, 
and it would vacate every thing done by him from 
that time ; for he would not have the privilege, fo 
much as even an officer ie fa&9i and therefore I 
think this motion ought not to be granted. And the 
other Judges being of the jame opinion, the motion 
was dimi^ per Cur. 

Middleton ami his Wife v. Croft. See 
P^g^ 55— 64t [2nd Ed.] 

THIS cafe was this term arffued again by Mr. 
ferjeant fFrigbt for the ^fendant, and Mr. 
jerjeant Farter for the plaintiSfii. 

Mr. 'Middletonj after the lajl argument died ; but 
tliat was not abating the Juit as to the wife. And 
lord Hardwicke^ after theje feveral arguments, and 
deliberating the cafe very maturely, on the 17th 
November y ^736> declared the opinion of the whole 
court to this effefi : In this caje there have been 
three quejlions made at the bar. Firjl, If by the 
canons made by the convocation in 1603, lay people 
are fubjefi to be puni/hed for dandejline marriages ; 
and if they are not, then Jecondly, Whether the 
Jpiritual court, liath by any canon or conjlitution 
ecdejiajlical, anciently received and allowed within 
this realm, any Jurifdifiion to pun^h the laity, for 
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contrafiing marriage dandejtiiiely. And if they 
have fuch JariJHifilon, thirdly, Whether the fame 
is not taken away by 7 and 8 ffllL 3. r. 2S'fi^' 4* 
by which the parties contrafiing marriage, without 
licence or banns, are liable to the penalty of ^^lo. 

The firfl qnejlion, concerning the objefiion of the 
canons made 1603, may be divided into two parts. 
The one, Whether lay people contrafiing dandeJUne 
marriages, are within the words and provijions of 
tho/e canons ; and if Jo, fecondly. Whether thoje 
canons were ordained by foch authority, as to bind 
the laity ? 

As to the firjl part, the canons in 1603, relating [115I 
to dandejline marriages, are the 62, 63, loi, 102, 
103, and the 104th, and there is no pretence that 
any, except the 104th, doth extend to the perjbns 
contra£ling marriage. The 62nd, and 63rd, forirfd 
any perjbn to marry without banns or liccnje. The 
loiji, 102, and X03d« direfi to whom licenjes /hall 
be granted, and upon what conditions; and the 
104th only jubfefis the parties to a puni/hment for 
dandejline marriage, in caje they are married by 
virtue of a licenfe, that wants any of the ceremonies 
requijite to licen/es in the preceding canons. But 
that dedaratlon does not extend to the prejcnt caJe : 
for the libel here does not charge any licenje to be 
unduly obtained, but pojitivdy adl^es that the mar- 
riage was confummated, without any licenje at all ; 
and therefore the caJe now in judgment, does not 
fall within any of the canons in 1603. 

As to the fecond part, with refpefi to the authority 
of theje canons, they are well known to derive their 
original from the convocation, whereto the bijhops 
and dergy are convoked by the king's writs ; and 
the rejblutions in fuch ajfemblies are afterwards con- 
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firmed by the king, under the great jeal. What 
canons are fo made, then become the rule and ofder 
of government for the clergy in ecdejiajlical matters. 
But the objefiion to them is, that Juch canons being 
only made by the clergy, and confirmed by the king, 
cannot, for want of a parliamentary confirmation, 
bind the laity, who have no repre/entatives in con- 
vocation. And/ergeant ff^rigbtf v^ argued for the 
defendant, was Jo fenjible of the weight of this obp 
jefiion, that he ezpreJOIy admitted that they were 
not obligatory propria vigon; but to fupport the 
juri/difiion ezercijed in the Spiritual court, relied on 
the ancient conjlitutions relating to this matter, which, 
he urged, had been received and allowed in Englandy 
and of which tiioje in 1603 were only declaratory. 
It is not necejQIary, in the prejent caje, to give any 
opinion concerning the oUigatton of theje later canons. 
But as a contrary opinion has been warmly urged and 
maintained at the bar, and it has been injifled, that 
theJe canons do bind the laity merely by dieir own 
Jlrength; therefore, toJSence fuch novelties for the 
future, we have conjidered that matter, and arc all, 
upon great conjideration, unanimoujly of opinion, 
that the canons in 1603, do not bind the laAiypraprio 
vigoTi. I fay propria vigore^ becaufe there are many 
provijions in thoje canons, that only propound and 
declare the ancient canon law immemoriaUy received 
and allowed in this kingdom. And theJe are in force 
here as declaratoiy of fuch ancient lawfor the dijcovery 
and iUujlration of the original obligation of any part 
of the canon laws. It may be thought ujeful and 
ornamental, to look back into our Briti/h and Saxon 
councils. But to any one, who will take the pains 
to confult the learned Sir Henry Spelman^ it will 
eajily appear, there was fuch a mixture of laity and 

c c 
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dergy in them, that it is impojQIiblc to form any cer- [i '^1 
tain idea, how they were compofed The barons, 
clergy, and commons, ajfembled themfelves fo pro- 
mifcuoujly, that whether they came together, by 
eleAion, by writ, or how otherwije, is uncertain; 
and after the Norman line came hidier, the legatinc 
authority, which was founded on papal ufurpation, 
prevailed fo much in the councils of that age, that 
their authority is of very little weight amongjl us. 
By the general nature, and fundamental principles 
of our conjlitution, it is undoubtedly certain, that the 
people of England are bound only by fuch laws as 
have the con/ent of the whole legijlature, which con- 
Jijls of the king, the peers, and the commons in par- 
liament ajjembled. To produce authorities to prove 
this propojition, would be to difpute whether it is 
now day, or not. The famous parliament Roll. 
2 H. 5. No. 10. is well known ; none of thejc con- 
JUtuent parts have feparately any power to bind the 
people. The power of the kin^ in this realm, is 
that of a liege lord over his fubjeos ; but that jingly 
imports no authority to make, or even alter any laws. 
12 Co> 75* The voice and authority of the lords 
depend on their hereditary dignities and baronies; 
and by this they are enabled to bind them/elves and 
their heirs : and the authority of the commons is a 
delegated power, which they receive from thefdiiages 
of their elefiors, 4 In/i. i. And under Jbme of thcje 
claJJ*es, every member of this kingdom gives his ajjent 
to fuch things as are ejlablijhed in pamament But 
in ecdejiaJUcal canons and conjlitutions, all the/e 
qualifications, except the royal ajQfent, are wanting. 
Indeed, Dr. Andrews^ who argued for the defendant, 
endeavoured to avoid the force of this argument, by 
jaying, that the obligation of a& of parliament did 
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not ari/e from an afinal reprejentation of all the people 
of the realm, but only from an implied reprejentation, 
created and conjlitoted by law. And to prove this, 
he objerved, that many of the fubjefis of the realm, 
had no Jhare in the ele£Uon of members of parlia- 
ment ; fuch as women, per/ons not having a freehold 
of forty jhiUings a year ; not being citizens or bur- 
gejQes of any {dace that jend reprejentatives to par- 
liament. And he argued, that tlie laity of the king- 
dom, were not as much in this fenje represented, as 
the clergy them/elves ; the parfon of every parijh, in 
all fpiritual matters, repre/enting his congregation, 
and votins for them in the choice of a proaor, as 
well as himfelf. But this objefiion does not dif- 
prove the univerjality of an afiual reprejentation of 
all the Jubfefis of England in parliament ; and the 
fuppojed authority wMch the par/on has to vote for 
his parijhioners in the elefiion of profiors, is a no- 
velty, as yet unheard of in the law. Parjbns are 
almo^ always named by a private patron, or the 
ordinary ; and but feldom, if ever, comes in by the 
parijh. How then is this fancied power derived? 
When does it commence? From his prejentation 
or indudion ? Certainly from neither ? juch an ex* 
tenjive juri/difiion as this can never flow from the 
C ^ 1 7] P^^>'<^ granting the one, or the ofBcer, who executes 
the other. It cannot be in their power to bind the 
parijhioners, or any part of them, in fuch an im- 
portant article, as the delegation of their right to 
join in the eledion of a fpecial profior. And it is 
plain from tiie writ to fummon the convocation [4 /»- 
j^it. 4.] that the laity have no title to vote in fuch 
elefiion ; nor are reprefented by any part of the con 
vocatidn, which is folely, and only the reprefentative 
of the clergy. The writ is direfied to the bijhop of 
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the dioceje, pramoniintes dicanum^ & eapfttdum eccU^ 
Jug veftra^ ac archidlacnios^ Mumqtu eUrum vijira 
£ocif. and then the writ dejciibes by what perfcms 
they Jhall appear, decani^ CsT arcbidiacmi in propris's 
piiyonis fuisj ac di&um capitulum per unum ; and the 
rejidoe of the clergy in each dioceje, per dues precu^ 
rateres Idonees^ plenam^ & fufficientem petejlatem ah 
ipfis eapitulo & clere divifim habentes. So that it is 
moji manifejl, from the nature of their fommons, and 
the common and obvious fenje of the writ^ that the 
profiors repre/ent the clergy only, and have no fuch 
implied authority, as was pretended, from the laity. 
4 inft. 322. 

Thence ari/es a dijlindion between canons made 
by general councili ajjembled by the Roman em- 
perors after their converjion to Chri/lianity, (wliich 
canons were afterwards confirmed by the emperors,) 
and conJUtutions made by national and provincial 
/ynods. The former, Jo far as they were lawful in 
themjelves, bound the whole empire ; for the em- 
perors, after the introdudion of that fort of govern* 
ment, having the fupreme legijlative authority vejled 
in them, whatever conJUtutions they ordained or con- 
firmed, could not want any other concurrence to give 
them die force of laws. This authority was ejjen- 
tially inherent in the imperial dignity, and does not 
ari/e from any pretended power in the emperor, as 
head of the Chri/tian Church. JuJHn. Inji. lib. \. 
Tit. 2. /e£f. 6. Dig. lib. i. Tit. 4. de amfittutionibus 
principum ; and confequently fuch conjlitutions mujl 
oblige the whole Reman empire. But in England^ the 
king has only a Jhare in the legijlative power; no laws 
being of force to bind the commonalty of this realm, 
except fuch as are pronounced in parliament ; and on 
this foot, the cafe of Matthews v. Burdett in Sali.bj^* 
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though only the argoment of cotmfel, is of prejent 
weight. It was Jaid the emperors confirmed the an- 
cient conjlitutions, only to give them a civil fandion; 
and that where the law gives power to any jbdety to 
make ordinances, it implies the conjent of die whole 
realm, to fachasjhall be agreed by the body. But this 
is direfily to beg the quejlion, whether the law has 
impowered the ckrgy, widi the conjent of the crown, 
to ordain canons, that Jhall bind the whole com- 
munity. And bejides, from what has been faid, it 
is furdier plain, that die law has intru/led no fuch 
power with the clergy. It is a certain rule, that 
tho/e who are aUe to enafi laws, to oblige the whole 
realm, have al/o an equal power to impo/e taxes ; 
and yet the clergy, in their grant of aids, never 
[118] ajjumed an authority, to charse any other per/ons 
but themjelves, with tenths, or nfteenths, or any other 
Jttbfidy. It is certain they never pretended to charge 
the laity with a tax of one farthing ; nor can they 
create any new fees to them/elves; and is it not 
Jlrange, that being rejlrained from impofing theJeaJl 
pecuniary burthen on the laity, they Jhould have it 
in their power to aifeS them with ordinances and 
conjlitutions, attended with great penalties and punijh- 
ments, and highly injurious to their common liberties? 
Of what force fuch conjlituUons have always been 
ejleemedy even by the clergy themfelves, is bejl dis- 
covered by the ujage sOid prafiice of the clergymen, 
Jince the reformation. The mojl fpiritual matters 
appointed in convocation, whenever they were in- 
tended to bind the laity, have, by the clergy them- 
jelves, been always propounded to be enafied and 
confirmed by the parliament. The Rubrick itfelf, 
that mat canon, by which the divine worjhip of this 
kingdom is ejlablijhed, as it wanted, has obtained 
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this approbation to fi;ive it the aothority of a law. It 
has been obfeficd, that this was only done to enforce 
conformity in public wor/hip, by temporal penalties, 
and this indeed, might be one reajbn ; but who can 
believe it to be the only one ? If the clergy had 
been fatisfied with their power to bind the laity in 
fpiritoal matters, can it be imagined, they would 
have called the parliament in aid, to enforce their 
conJUttttions ? The law has armed them with a 
power of excommunication, and other ecdejiajlical 
cenfures, for the breach of the laws ; and it is pro- 
bable, furely, that they would have trujled to dieje 
ordinary ways of proceeding, in cafe their decrees in 
nius icclefia^idsf had been obligatory on the laity. 
The .convocation has always been conjidered, as a 
learned and religious aJQfembly, proper to conjider, 
and propoje regulations in ecdejiajliod matters ; but 
were never looked on as a part of the legijlature. It 
was objefied likewi/e, that as to the Juri/didion of 
the Spiritual Courts it is converjant about fpiritual 
things, and that that court may exerd/e this jurif- 
difiion in a judicial manner, in fuch injlances as are 
purely jpiritual, and fall within the provijions of the 
fpiritual law $ therefore the power of the convoca- 
tion mujl be co-extenjive, with the jurifdifiion of the 
court ; and confequently the convocation may make 
ordinances and conjUtutions in matters merely fpiri- 
tual, and fuch as Jhall bind tlie laity. But this argu- 
ment takes too much for granted, and would, in the 
end, give the clergy an authority to alter the tem- 
poral laws. The ^Spiritual Court has confejfedly a 
Jurifdifiion concerning teflaments, marriages, tithes, 
and many other fpiritual rights ; and if, becaufe this 
court has a general JurifdiSion in thoje injlances, the 
convocation jhould be able to make any new regu- 
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htions about them, they might limit, or enlarge the 
degrees of conjanguinity, aTOli/h the force of tejla- 
ments, vary the right of dthes, or make other altera- 
tions aboot fuch things as fall within the Jorifdifiion 
[119] of the court, however contradifiory they might be to 
the provijions of the common law. This court is 
unquejlionably the proper place, for the trial of ge<* 
neral bajlardy. 2 RolL Ahr. 589. pi. 8. And if, becaufe 
this jingle point belongs to the jpiritual Jurijdiflicm, 
the convocation might decree what they pleajed to 
be bajlardy ; they might then, by the fame authority, 
alter the ejlablijhed rules of dejcent. And yet we 
jee by the jlatute, Merton c. 9. 2 In/iit. 96. when 
the clergy applied to parliament, about the quejlion 
of general bajlardy, whether one bom before mar- 
riage was, in caje of a fubfeqqent marriage, a bajlard, 
which they pretended was otherwi/e, becaufe by the 
law of the church, fuch an one was legitimate, omna 
comitis^ & baroms una voa refponderunt^ nolumus Ugis 
Anglia mutari. The laws ought to be our guide, in 
judging of the extent of the fpiritual authority. The 
arguments produced in favour of fuch pretended le- 
gillative authority in the convocation, that are drawn 
from other foundations, mujl deceive us: and the 
*only way to determine rightly about it, is by con- 
jidering the jeveral afb of parliament, and the Ju- 
dicial refolutions in our books concerning this point. 
And it is again obfervable in the firjl place, that no 
material point of fpiritual Jurifdifiion, has ever been 
altered jince the reformation, when fuch alteration 
was dejigned to be univerfal, without the ajjent of par- 
liament. The following injlances are proofs of this 
propojitlon. When feveral very important quejUons, 
concerning the facrament, celibacy, and vows of 
wtdowhoMi, were much agitated, a fynod was con- 
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vened, not to jettle, but to propoje and examine 
thoje qoejlions ; and \rfien they had maturely dif- 
cuffed them, then they were finally determined in 
parliament.^ 31 //^ 8. c. 14. When the fees for the 
probate of wills, were to be regubted, the bnjinejs is 
ajjigned to, and performed by the legijlature^2i/£nf. 8. 
c. 5. So when the law concerning the adminijfaa- 
tion and dijbibation of perjbnal ejlates, was to be 
altered, the parliament was applied to, 22 and 23 
Car. 2. c. 10. Indeed, the ca/e in i RolL Ahr. 909. 
Let. /. pL 5. /eems, at firjl jight, to found Jlrong in 
favour of the canons ; for there it is faid to be held 
that the canon of the ij^c. r. 93. had altered the law 
as to bma notabiUa. But, however, that caje proves 
very little ; for Perkins* Profit, Book^ P- 94 / 489- 
fays, there are many authorities before that canon, to 
prove that bona notabiUa^ mujl be of the value of foity 
Jhillings ; and admitting there were none, yet fndi 
an alteration could never affefi the laity. It concerns 
a point of Jurijdifiion only between the archbijhop 
and his fuffragans ; and conjequently this canon haa 
only that force, which is allowed to all canons con- 
cerning matters of fpiritual Jurijilifiion, which is to 
bind die clergy themjelves. But yAaX makes the 
cafe in Roll. Abr. 909. very fufpidons is, that lord 
Coke^ 8 rep. 13547. in reporting the principal point, 
takes no notice of this point, which it Is nattual to 
imagine, a perjbn Jo jealous of the fpiritual Jurijdic- 
tlon, would have done, in caJe it had been liejolved, [120] 
or if refolved, had been looked on as an alteration 
of any part of the common law. 

As to the power of convocation, as Jlated in the 
feveral afis of parliament concerning that body, 
there is no pofitive declaration to be met with about 
it. The obligations arljing from their canons, is not 
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defined. The jlatatet of ttnifoimity already taken 
notice of, Juppoje the power of binding the whole 
realm, even in jptritual matters, to rejide in the par- 
liament. 

In the dawn of the reformation, when the njiirpa- 
tion of the papal authority came to be inquired into, 
and the cler|;y, as conjcious of the weaknejs of many 
of their conjtitutions, were dejirous to put the church 
matters in a way of being thoroughly ejlablijhed ; 
injiead of jetting them/elves to make any canons to 
confirm, or enlarge, their Jurifdiffion, they humbly 
Jubmit their cafe to the king in parliament ; and ac- 
cordingly, by 25 Hen, 8. r. 19. confejs, that convo- 
cations ought only to be holden bv virtue of the 
king's writ ; and in verbo facerdotti^ promije they 
will not prejiime to make, or execute, any new 
canons, unlejs the Jame are enafied in a convoca- 
tion held by fuch writ, and afterwards confirmed by 
the king's royal licence. And whereas, before that 
time, many canons, provincial and jynodal, have 
been enabled, which have been taken to be preju- 
dicial to the prerogative, and repugnant to ^he laws 
of this realm, and aljb much onerous to his majejly, 
and his fubjefis : they do therefore befeech the king, 
that the Judgment of the ecclejiajiical canons and 
conjlitutions, then in being, may be referred to the 
king's highnejs, and two smd thirty perjbns, whereof 
jixteen to conjijl of the temporality of the upper and 
lower houje of parliament, and the other jixteen of 
the clergy ; and that thefe commijjioners may abolijh 
juch of die jaid canons as jhall be found to be re- 
pugnant to the laws of the realm, and that the 
rejl may jland in full force, the king*s royal licence 
being firjl obtained to the fame. And accordingly 
it is enafied, that the king jhall have at his pleafure, 

D D 
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aothority to ajjign joch commiJIponeny with jbdi 
powers as aforejaid, provided that no canons, con- 
jUtations, or ordinances, jhall be made, or pat in 
execadon within this realm, by the authority of the 
dtrgjy which Jhall be contrarient, or repugnant to 
the king's prerogative royal, or the common laws, or 
Jlatotes of this realm. Provided alfo, that juch 
canons, ^c. Jynodal, and provincial, being already 
made, which be not contrariant to the laws, Jlatutes, 
and cujloms of this realm, nor to the damage of the 
king's prerogative royal, Jhall now Jlill be ajed and 
executed, as they were before the making of this afi, 
till Juch time as they Jhall be viewed, Jearched, or 
otherwise ordered and determined by the Jaid thirty- 
two perjbns, or the moji part of them, according to 
the lenor, form, and efFeS, of this prejent a£i. This 
power was given again to the crown by 27 Hen» 8. 
c. 15. and lajlly, by the 35 Hen. 8. c. i6. was con- 
firmed on the king during his life; and after his [121] 
death, by 3 Edw. 6. c, 11. was conveyed to king 
Edward for three years. 

It is not in any of thefe Jlatutes declared, what 
perfons are bound by a canon ; but it is obfervable, 
that both the king and the clergy thought it necej^ 
Jary to have the conjent of the parliament, to make 
any efFefiual alterations in the canon law. If the 
power of doing this had been lodged in the crown, 
and the convocation, there was no necejjity to have 
proceeded this way. But by the wijdom of thoje 
times, it was thought proper only to rely on this 
method. If the commijjioners under theje a6b of 
parliament, had made any alteration in die canon 
law, what they had Jo done mujl have been con- 
Jidered, as done by the parliament. For nothing is 
more certain, than that every afi done under a power, 
is Juppojed to be done by the grantor of that power, 
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and not by the perjbns to whom the power is de- 
rived : and conjequently the decrees of the commip 
Jioners authorijed by the legfjlatorey mujl have been 
the decrees of the legijlature itjelf. The misfortune 
is, that nothing was done by theje commijfioners ; 
bttt they left the power of the convocation, and the 
force of the canons, Jajl where they found them. As 
to the cajes in law that have been cited, they are 
theje. The Prior of Leeds*s cafe. 2 Bro. Ab. tit, Ord. 
112. p. 1. H.igHen.b.foL si.pl. 12. Af. 20 Hen. 6. 
fo. 12. pi. 25. The caje was, that the clergy in con- 
vocation, granted a tenth to the king, with a clauje 
in the grant, quod nulla priviUgiata perfona^ jhould 
be dijcharged from the collefiion of this tenth. The 
prior was a member of this convocation, and had a 
grant from the king, to exempt him from all col- 
lefiions of any kind ; and the bijhop of the diocejs, 
/ending his mandate to the prior, to collefi this tenth, 
and pay it into the Exchequer; the prior applied to 
the court of Exchequer ^ to have his charter of ex- 
emption allowed ; and the queJUon was, whether he, 
being a member of the convocation, which made this 
grant, ought not to have Jhewn his letters of exemp- 
tion there, or had not renounced his privilege, by 
Joining in the grant. And it feemed to be agreed 
by all the Judges, that in temporal matters, the con- 
vocation had no Jurifdifiion ; and Newton exprejsly 
faid, that the convocation had authority to appoint, 
holidays stni/ajlsjund to make conjiitutions provincial, 
by which the clergy Jhall be bound, but they cannot 
do any thing to bind the temporality, that is, the 
temporal perjbns. From whence it was inferred, that 
their Jurifdifiion over the clergy, was only in jpiritual 
matters ; but to bind the laity in any thing diey had 
no Jurifdifiion at all. 

Dr. Andrews J in anfwer to this, argued, that Brooke^ 
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in abridging the cafe, had mifrepre/ented the words 
of Newton^ which were, la temporalities i. e. temporal 
rights; and* that they did not contradifi the eccle- 
jiaJUcal authority, in fpiritual matters, to bind the 
laity ; but the jenje of the book is plain : after the 
power of the convocation over the clergy is Jlated, in 
oppojition to that, he dejcribes their authority to 
bind the laity ; and it would be abfurd to fuppoje 
he meant only the property of the laity, Jince he ex- [122] 
prejsly confines their Jurifdidion over the clergy, to 
matters merely jpiritoal. And this mijlake of the 
dodor, arijes from conjulting the lajl edition of the 
year book, which is mijreprejented in this place; 
for, upon looking into the firji edition, from whence 
it is probable Brooke abridged the caje, the excep- 
tion is le temporaltiei and this reading anjwers the 
jenfe of the book. The next caje is the Ahhot of 
WalthanCs. M. 1,1 Ed. 4. fo. 44. pi. 6. There 
the power of the clergy is confined within the fame 
bounds, and Pigot and Catejby^ Jpeaking of the con- 
vocation, fay, their authority to Una the clergy 
in fpiritual matters, is as Jlrong as an afi of parlia- 
ment over the laity, becaufe they are reprefented in 
convocation, as well as the laity are in the parlia- 
ment. But it is not hinted that the laity have any 
reprefentatives in this religious fodety ; nay \%Co. 73. 
is exprejsly otherwife. 4 Inft. 322. 

There is, indeed, ad exception at the end of that 
cafe, in 12 Cb. 73. which has been relied on, in favour 
of this pretended Jurifdifiion ; as if the canon, or 
Jlatute law, in fpiritual cafes, and for fpiritual per/ons, 
might be altered in convocation. But it is certainly 
mi^eprefented, being nonjenje, and direfily contrary 
to the preceding part of the cafe, which expreJPy 
refolves that every canon to bind any perjbn, mujl 
conjijl with the prerogatives, the common, and the 
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jUtote laws, 2nd the cujloms of tlje realm*. So there 
h no weight to be laid on that exception, nor Jhall I 
endeavour to give any other anJWer to it. 

If it be demanded what canons, and conJUtotions, 
fynodal and provincial, are yet in force within this 
realm ? I anfwer, that it is rejblved and enafied by 
the authority of parliament, diat jbch as have been 
allowed by general conjent and cujlom within the 
realm, and are not contrariant or repugnant to the 
laws, jlatutes, and cujloms, of this realm, nor to the 
damage nor hurt .of the king's prerogative, are Jlill 
in force within this realm, as the king's ecclejiajlical 
laws of the fame. Now, as conjent and cujlom hath 
allowed thofe canons, jb no doubt, by the general 
conjent of the whole realm, any of them may be cor- 
refied, enlarged, explained, or abrogated. Without 
this common confent and allowance, the canons ex-, 
tend to the clergy only ; and when they jhall bind 
the laity, can be di|cerned only by this rule. Afoere^ 
Caje 1043. ^^^' J^^' 37- ^^^^9 Csifc 1083. It is 
agreed, that ecclejiajlical ordinances in fpiritual mat- 
ters, confirmed by die king, bind the clergy, being 
made by their reprefentatives in convocation. To 
this agree, SaU. 134. Cartb, 485. pi. 5. But there 
it is expreJPy rejblved, by Holtj Ch. Jujl. and the 
court, that they mujl be confirmed by parliament, to 
bind the laity. And that the rejblution of the court 
was, in this point, as Mr. Serj. Cartbew represented 
it, I am fully convinced, having jeen two other re- 
ports of the fame caje, correfponding with this ; the 
[123] one by my lord Raymond^ the other by Ch. Jujl. Eyn ; 
and in lord Raymond* s report, Bijhop of ot. David* s 
V. Lucy^ p. 449, are the words, for the clergy are 
fubjeG to a law different from that to which laymen 
arefuhjeStyfw they arefuhje£f to obey the canons^ for the 
convocation of the clergy may make laws to bind all the 
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cUriSf but not the fay peotli. In the caje of Brittan 
and Standi/hj 6 Mod. 189. LfOrd Hob declares him- 
jelf plainly ; that canons made by the convocation 
cannot, proprio vigoriy bind laymen ; and mujl crave 
the fapport of nje and cajlom to authenticate them. 
Indeed this book, of it/elf, is of no great authority ; 
but agreeing with what is reported in Cartb. to be 
jaid by HoU on the like occajion, the credit of it, in 
this injlance, cannot reajbnably be doubted. In 
Davis his caje Mich. 5 Geo. in C. B. which was a 
prohibition to the conjijlory cour| of St. David* s^ 
where one was libelled for teaching fchool, without 
a licenje ; a prohibition indeed was denied, becauje 
the Jlatute for preventing the growth of fchifm, was 
then in force. But lord Ch. Jujl. King jai^ it was 
the prevailing opinion, that lay-men were not bound 
.by the canons in 1603, and conjequently not punijh- 
able in the jpiritual court for a breach of them. The 
cajes cited in jupport of the canons and the ecdejiaj^ 
tical JurijHifiion, were theje following ; Bird and 
Smithy moor 781. Ca. 1083, which was a bill brought 
by a perjbn put into the poJQeJJionof a refiory, under 
the writ de vi laica removenday to rejlrain the former 
reSor from taking poj[)e0ion again of the reSory, till 
a jentence of deprivation pronounced againjl him was 
defeated ; upon which jentence the titk of the plain- 
tiff in chancery was founded. It may be piid in 
general very truly, that the cafe is*an extraordinary 
one ; for it is in effefi turning out a refior pendii^ 
an appeal ; and fuch a caje as would hardly jland 
for a precedent at this day ; and therefore the autho- 
rity of it more to be /ufpefied. The reajbn for citing 
this cafe was on account of the third refolution con- 
tained in it, which is this ; that the canons of the 
church made in convocation, with the king's ajQfent, 
tho' without the parliament, jhall bind, in aol matters 



Mich. Term 8 Geo. 2. B. R. 207 

ecdejiajlical, as well as an afi of parliament ; for 
that by the common law> every bijhop in his dioce/s, 
and archUjhop in his province, amd the convocation 
in the whole nation, might make canons, to bind all 
perjbns within their refpeSive limits: becauje the 
convocation of the clergy, being one branch of the 
parliament, and jevered only for their own eaje, muji 
yet retain their proper and peculiar authority, when 
met together. And as a clergyman can't be a member 
of parliament, nor a lay-man a member of the con- 
vocation ; Jo the convocation may make canons about 
things appertaining to their authority; and theje 
canons, confirmed by the king, Jhall bind the whole 
realm. Laying ajide the peculiarities of this caje 
before mentioned ; yet it is remarkable that the book 
does not exprejjly fay, that the laity are bound by 
juch canons ; and as both the parties before the court 
were clergymen, aU that was necejfary to be deter- 
mined in the cafe was their obligation over the clergy. 
And if this rejblution be conjlrued according to the 
fubJeS matter of the quejlion, which was their force 
[124] over clergymen in /piHtual matters, it may fafely be 
admitted to be good law : but as a warrant to prove 
the power of the clergy in binding lay-men, it can 
never be allowed. The next cafe cited is Hill and 
Good, Vaugh. 327. where Vaugban Ch. Jujl. in de- 
livering the rejblution of the court fays, a lawful 
canon is the law of the kingdom, as well as an zSi 
of parliament. But it is worth noting on this faying 
of his. That he does not define what is a lawful 
canon ; nor does he acquaint us what muJl be the 
fubjed of, or vriio are the perjbns that muJl be bound 
by fuch a canon. The cafe of Grwt and Dr. Elliot y 
2 Ventr. 41. and the opinion of Vaugban^ as to the 
obligation of canons made by the convocation, and 
confirmed by the crown, in church matters, over the 
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laity themjelvcs, has been mttch relied on. Bot that 
ca/e was only on a motion for a prohibition, not modi 
conjidered, and the opinion cited, not at all pertinent 
to the point of the cafe. Bejides, Mr. Jajlice Tyrrell, 
is of a direfi contrary opinion ; and holds, that the 
king and convocation, withoat the parliament, can't 
make any canons which jhall bind the laity. And this 
rule is founded on the reajbn of the thing itjelf, and 
aljb ccmflrmed by fubfequent declarations of parlia- 
ment. In the preamble of the jlatute 25 Hen. 8. 
r. 21. concerning Peter-fence and difpenfatims^ are 
thefe words ; after Jetting forth the ufurpadon of the 
popes, it goes on, ** That this realm recognizing no 
jtiperior under God, but the king, but being free 
from fttbjefiion to any man's laws, but only /uch as 
have been devifed, made and obtained within this 
realm \ or to fuch as by jiifferance of the king and 
his progenitors, the people of this realm have taken 
at their free liberty, by their own conjent, to be ufed 
amongfl them, and have bound themjelves, by long 
uje and cujiom, to the obfervance of the fame ; not 
as to the obfervance of any laws of any foreign prince, 
potentate, or prelate,' but as to the cujlomed and an- 
cient laws of this realm, by the faid fufferance, con- 
Jents and cujlom." And the like dedarations are 
made by the jlat. 25 H. 8. r. 19. 35 H, 8. c. 17. and 
3 and 4 Edw. 6. r. 1 1. Prom whence it is plain, the 
parliament took it, that fuch conjlitutions, as had by 
immemorial ttfage, prevailed among|l us, had obtained 
the force of a law. And Sir Matthew HaU^ in a 
learned manufcript, that I have feen of his, gives an 
account, how he fuppojed the canon law came hither. 
*' I conceive, (fays that great lawyer,) that when 
chrijlianity was firjl introduced into this IJland, it had 
jbme external difdpline, and this difdpline became 
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Unding, either by the powers of the govemon who 
Impo/ed it, or elje from the voluntary fttbmijjion of 
thoje who received the religion. If we juppo/e the 
govemon of the nation, who had the legljlative power^ 
commanded it, the obligation is perpetual ; but if it 
obtained by the confent and /abmijjion of Jingle 
perjbns, who embraced this religion, then it bound 
them only during their own Uves. However, their 
dejcendants afterwards, fubmitting to the jame rules, 
[125] in procejs of time, they prevailed nniverjally ; and 
in the end grew into general cujloms, and jb obtained 
the fierce ofa law." In the prejent caje, an old con- 
JUtution of archbijhop Stratford waM produced, LynJ. 
Pravincialiflib. ^Tit.2*HumanaConcupifcentia^vAi\<^ 
is only adopted from the decretals. And to jhew that 
this conjlitution is of force in England^ Dr, Andrews 
cited Jeveral cajes out of the regijlry of the archbijhop 
of Canterbury J and particularly one of lord Coke^ C. / . 
who jiibmitted to fptritual Jurifdifiion, for being 
married in a houje, without licenje or banns. But 
theje precedents, we think, are of no great weight to 

Erove the allowance of this conjlitution. They mujl 
ave ftaiStdfiib^/enth; and the parties might think 
it more prudent to jubmit, than engage in a difpute 
that would make a noije in the world, whether the 
fpiritual court was JuJUfiable in their proceedings or 
not. But however, we are all of opinion, that for 
the marriage without banns or licenje, and in a 
private houfe, the fpiritual court hath a proper 
JurijdiSion, not founded qp /uch looje uncertain 
grounds as the precedents now produced, but ejlab* 
lijhed on the firm bajis of a Judicial refolution 
in a temporal court. Sir ff^. Jones 257, Matingley v. 
Martyn^ where, by Jix judges againjl Tvhitbck 
and Croke^ it is determined, that if any marry without 

E E 
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proclamation of bannst or Ucenje to difpcnje thcre- 
wltht they may be dted into the fpiritoal court. 
This rejblation, pronoonced with Jiich deilberationt 
we think entirely eflablijhes the fime of the above- 
mentioned conjUtation. This is the Jlrongefl evidence 
of its confent and allowance. And indeed it would 
be very jlrange, that feeing dandejline marriages 
have always hcta fo much complained of, and found 
jb injurious to the public, if thev were entirely dif- 
puni/hable till the jlatute 7 and 8 ff^ill. 3» which in- 
troduces the lajl great quejlion. Thirdly, Whether 
this Jurifdiflion JO vejled fai the fpiritnal court, be 
taken away by the afi 7 and 8 fT. 3. c. 35. But I 
mujl premife, firjl, that if the jlat did repeal the 
fpiritual law ; yet it extends only to the hujband^ he 
alone being liable to the forfeiture : fo that, at all 
events, a confultadon mujl go againjl the wife. But 
however, to fettle this great que^ion, which has been 
jb much relied on, we are, upon conjideration, all of 
opinion, that the jlat« 7 and 8 ff^. 3. c. 35. has no 
influence or operation on this caje. Whether an afi 
of parliament, which gives the penalty for the com- 
mijpon of an offence, of \rfiidi the fpiritual court has 
a jurifdiSion, without a faving of their jurijSUAioii, 
dejlroys the jurifdifilon of that court, has been a 
auejlion very much agitated in oar books. In a 
yentr. 41. The court held, they may proceed in the 
fpiritual court, as for an offence again^ the fpiritual 
law, tho* it is aljb made an offence apdnjl a jlatute, 
a Liv. 222. Cory an4 Pepper^ was a juit in the 
fpiritual court, for teaching jchool, without licenje ; 
for which a penalty of ^5. is infiified by 13 and 14 
Car. 2. c.J^s.i I. Yet refolved this did not take away 
the Jpiritnal Jurijdifiion arijing from the canons. Bat 
Sir T.Jonu 1 3 1. HillznA B^mir^Carth. 464. Cbidwiei [ 1 26] 
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and Httgbgs2xe to the contnury . The cafe of Mattbiws 
and Bunktt^ Salt. 672, was on the Jame point, bat 
never detennfaied. 

It mnjl be admitted, where the temporal and ec- 
dejiafUcal ponijhments are for the Jame offence, the 
role diat mmo bis puniri dibit pro uno ^ iodim diliho^ is 
a jbonff objefiion ; for tho' the party Jhoald, upon a 
proceeding in the jpiritoal court, be acquitted or con- 
vlfied; yet auUrfnU acquit or convi^f coold not be 
pleaded to an aifiion on the jlatote for tlie fame 
offence. 

As to tlie caje on the jlatote for teaching fchool, 
witfaoot licenfe \ the intent both of the temporal and 
Jpiritoal proceeding is the fame ; namely, to prevent 
Improper perjbns from teaching Jchool. Butthedejign 
of the peiudty given by the a£I, 7 & 8 ffllL 3. c. 35, was 
notto ponijh the offence, as acrime againjldiefpiritoal 
law, or any rule of fpiritoal government ; but purely 
to enforce the payment of the duty upon licenjes, 
and to prevent frauds in the public revenue. This 
Is evident by the recital intrododng the 4th. Jeflion 
of that afi, on which the qucflion arijes. The words 
are : ^* For the better afcertaining, coUefiing, and 
levying, the feveral duties, granted upon licenjes of 
marriage." So that it is plain, the proceedings are 
JiVir/o intuitu^ ^ pro dherjis rationibus. 2 Inji* 622. 

The cafe on the 18 Eli%. c. 3. concerning l:ajlards, 
is much jlronger. That Jlatute gives a power of 
correfiing the parties offending, but not as for a 
fpiritual offence; but to punijh fuch as brought 
charges on parijhes, by their incontinency ; and ac- 
cordingly thefe Jurifdifiions have always gone hand 
In hand. 

Thus we think a fubjlantial diverjity is made where 
the ecdeJiaJUcal Jurifdifiion may be fuppofed to be 
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annoUedL The common difference that is taken» that 
proceedings in the fpiritnai court ^xt pro faluU aninus^ 
and the civil fuits for temporal pmiijhmenty is of very 
little weight, and a dijUnfiion in words only : for aU 
ponijhmentSy whether in one court, or another, are 
for reformation of manners, and conjequently pro 
faluii anima* 

There is yet another ground, on which the ecdc- 
fiajlical authority, as to this point, is fupported, 
which is the Rubrick, that fpeaks of banns. This is 
confirmed by the feveral afis of uniformity, as 5 and 
6 Edw. 6. c. 1. 1. 4. I Elix. c. 2. s. 16, which gives all 
ordinaries, within their Jurijdifiion, power to punijh 
offences againjl it. And lajUy, the jlatute 13 and 14 
Car. 2. c. 4. s. 24. from whence it follows : firjl, that 
the laity, are bound by the Rubrick,for marrying with- 
out publication of banns. Secondly, they are liable 
to be punijhed for offending againjl the Rubrick, as 
for the breach of an afi of parliament. And from 
hence a new quejlion, 'not moved at the bar, may be 
made, Whether, fuppojlng the Jlatute 7 and 8 fr. 3. 
c. 35. Jhould amount to an extinguijhment of the 
fpiritual jurffdtfiion, as Duilt on the andent conjlitu- 
tions ; yet it Jhould be deemed to be a repeal of that 
JurijdiSion conjlltuted by the Jaid afis of parliament ; 
which Jettle the uniformity. And it is a certain [127] 
rule, in general, that Uges pofteriores prions con- 
trarias abrogant : but when a Jubfequent affirmative 
law gives only a penalty, that never, of itjelf, was 
ejleemed a repeal of precedent laws. Afis of repeal 
in the affirmative mujl imply fome Jbrt of cootrarkty, 
fomethins evidently inconjijlent with thofe before in 
being. But that is not die cafe in Jlatute 7 and 8 
H^, 3. c. 35 ; for the penalty diere, is given with a 
different intent, than the aSs of uniformity were 
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penned with. Theje were dejigned to make a con* 
formity in the fmblic worjhlp, and In matters of re- 
ligion ; hot that was calculated to chajli/e any frauds 
in the public revenue. As dandejUne marriages have 
at all times been found to be produfUve of many and 
great evils to the nation, we were willing to jettle 
the law on this head. 

The rule in this caje mujl be, that the prohibition 
Jhall jlandy as to the jiiit for being married between 
the hours of one and eight in the morning; and not 
between eight and twelve ; for we can find no law to 
fupport that part of the libel, except the canon in 
1603. And if we jhould not prohibit the jpiritual 
court from proceeding in thofe articles, they might 
convifi the party on that, tho* they Jhould acquit 
her upon the odier. But as to the rejidue of the 
libel, for marrying without banns or Ucen/e, in a 
private houje, and not in a church or chappel, a 
confultation mujl be awarded. 

Smith V. Bouchier & al. See 
page 89 — 92. [2nd Ed.] 

MR. Denifon now argued for the defendants, that 
this afiion would not lie, either againjl the 
judge, or officers, and for that purpoje cited Gwinne 
and Poole f Luttv, 935 & 1 560. The cafe of the Mar- 
Jhalfea^ 10 Co. 68. h. I Ventr. 273. Hoh. 63. 3 Lo). 
203. 8 G?. 121. Whitcrofi and Colcrofi^ Hill. 1728. in 
C. B. where it was held that falfe imprijbnment 
would not lie againjl the recorder of Grantham^ for 
the holdihg a man to jpedal bail, when no affidavit 
of the truth of the debt had been made, previous to 
the arrejl ; for that the party's remedy was by afiion 
againjl the plaintiff. 
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Mr. Draper Jaid, the reajbn of the rejblntion in 
the cafe of tVhitcroft and CoUroftj was, becaofe the 
jlatute la Geo. I. c. 29. does not make the arrejl, 
without Jbch an affidavit, void. 

Cb. Joft. This cafe falls within the reafon of the 
cafe in HA, 63, and mnjl be governed by it ; for 
that cafe jhews, that the want of Jari/3i3ion of the 
procefs, is as &tal as the want of JurijiUSion of the 
caofe. In Hob. the Judge had Jorifdifiion of the 
perjbn and the canje; but not of the procefs, as 
exerdfed by word of moadi ; when by the cajlom it 
/hoald have been by precept in writing. So here, 
tho* the Judge had Jurijdiflion over the party and the 
caufe ; yet by the cujlom of Oxford^ as jet forth in [128] 
his plea, he had no power to ijfue his warrant, to 
take the now plaintiiT, but upon oath made before 
him, that the plaintiff believes the defendant is soing 
to run away, which appears plainly to be a condition 
precedent to the Judge's granting of his warrant. But 
that not having been done in this ca/e, I think the 
Judge had no jurijdifiion or power, to iJIue this war- 
rant; and therefore that Jugment mujl be given 
againjl him. And as all the parties have Joined in 
this juJUfication, Judgment mujl be given againjl 
them all. And therefore I think 'tis not necejfaryto 
determine now, how far the officers or plaintiff could 
havejujlified, if they had pleaded feparately; but I 
Jhould diink that the plaintiff would fcarce be able to 
JujUfy in this cafe. 

£//, Jujl. In this cafe the Judge had no Jurijdifiion 
to iJfue his warrant without oath ; for the cujlom to 
ijjue the warrant mujl be taken entire, part of which 
is, that it mujl be upon oath ; and therefore that mujl 
be taken to be part of the cujlom : jb here it is an 
abfolute want of Jurijdifiion in Mo. 
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Cur. gave judgment for the plaintiff againjl all the 
defendants. 

Coward v. Porter. 

THIS was a motion by Mr. Strangi and others Court vmU not 
for a new trial in ejedment brought for two J^fo'^^J^on 
mills and foar aaes of land ; and they produced the of the certificate 
affidavits of iive of the Jurors^ who gave a general of the judge 
verdia at the trial, that they intended to find for ^^^J"*** ^ 
the plaintiff, but for one mill smd three acres of land. 
But Mr. Ju^. Lit told the court, that he had waited 
on the Qi. Jujlice who tried the cauje, and that he 
was very well /atisfied with the general verdifi, whidi 
they had given for both the miUs, and the four acres 
of land ; upon which the whole court jaid, that they 
would not /nffer any affidavits to be read, which were 
made by the Jury to explain their verdifi, after they 
had fndi a certificate from the Judge, who tried the 
cauJe ; for that it would be attended with very mi]^ 
chievous conjequences, if they jhould do it ; and 
therefore denied the motion. 

Hepburn v. Percival. 

AFTER argument. It was held by the court that Making ap 
the clerk of the papers has an equal right to i»p«-booka be- 
make up the paper books in /pedal pleas, by original, ^^ ^f^^ 
as he has on proceedings by bill ; and thevjaid, that pepcxt, aa well 
this point has been already determined three times. '"'.*?^** ^\^ 
And note, it feemed to be agreed, that this office was ^^ " ^ 
firjl inJUtttted, about the beginning of the reign of 
Janus the Pir^. But the attorney jafd he had fearched 
all the records of that time, and could find nothing 
concerning it. 
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Rex V. Dr. Holmes. [129] 

infbmttioo re. /^^^ DowfoH^ by the licenje of the mayor and 
MkA againft \^ corporation of Oxford^ Jet op a tavern, for the 
in ^^Z'^' /«lUng of wine in that dty ; for which the convocation 
fird^fyt dhf- ^f ^^ aniverjity ordered him to be dijcommoned ; 
commooing a becaufe, by their cuJlomt» they jay, that there are 
peHbn who fet ^^ (j^^^^ tavems within the oniverjity, which arc to 
fn^ootScenfe. ^ Ucenjed by the nniverfity : and that fuch diere 
were before he /et op this. An injlrument for dis- 
commoning him was drawn, and jigned by the de^ 
fendant Dr. HobmSf the vice chancellor, and fixed 
op at the poblic places in the nniverjity, forbidding 
all perjbns who were matricolated into that oniverfity, 
to have any dealings, f^c. with him. Daw/in willing 
to try what right the oniverfity had to exercHe this 
power, moved for an information againjl Dr. Hobms^ 
for being injlnimental in the making and jigning this 
order, and fixing it op in [o poblic a manner. And 
a role was given to Piew caofe, which was done ; 
and the coort /aid, that there was no foondadon for 
granting this information ; for that here appeared to 
be no perjbnal mijbehavioor of Dr. Holmes ; for that 
what he did, was only agreeable to what was his 
doty, according to the o/age, which has been long 
prafiifed in that oniverjity $ and that if this informa- 
tion was granted, no jodffe, who Pioold try, woold 
determine opon the lawfiune/s of the cojlom, which 
they now pretenc^to. And dierefore, if Dawjhn has 
a mind to try the aothority which the oniverjuy had 
to difcommon in /och cafe, he Jhoold have moved for 
an information in the natore of a quo warranto^ 
againjl the oniverjity of Oxford^ to Jhew by what 
aothority they claimed the privilege of difcommoning 
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in fuch cajes ; or elfc have brought his afiion on the 
ca/e. 

Turner v. Cordwell. 

CASE on jeveral promijes. Defendant pleaded Plea in abate- 
in abatement, that his name was Cordwell^ and ^^"V thereto- 
not Cordwally as mentioned in the declaration. The defradanrde' 
plaintiff refdied and traverjed the plea, and concluded morrcd at in 
to the country. The defendant demurred to the re- *Jj"^"t,'^ **"^ 
plication ; and the plaintiff joined in the demurrer, joined^ in 
and prayed Judgment of the afiion, and his damages, i»r, and held 
injlead of a nfpondeat oujler. dn^* e *^^*'"' 

Mr. Parker for the defendant faid, that by the "***""' 
plaintiff's concluding his Joinder in demurrer in bar, 
Injlead of abatement, he had dijcontinued his afiion ; 
and for that cited i Sid. 252. i J^ev. 163. Telv. 112. 
AUyn 65. Shew. 155. Salk. 177. 3 Mod. 281. Comb. 
479. SaH.%1%. I Shaw. 4. Carth.^'^i. 
[130] Mr. Dinifon Jaid, Cartb. 137. Jlates the fame caje 
witl) Salk. 177. quite different from what that book 
does ; and that Salk. mujl be mijiaken. Salk. 3 and 4. 
2 Lev. 291. 

Ch. Jujl. The rules of pleading are nice, but Jlill they 
muJl be objerved ; and in Ls/orirs caje 1 1 Co. 46 b, it is 
held that every plea mujl Imve its proper condujion : 
and the reajbn given for it is, that good pleading is like 
good logick. And therefore 'tis necejfary, that the 
party not only lay his premijfes before the court ; but 
that he muJl likewije conclude rightly and logically 
from them, that the court may fee whether he concludes 
rightly from his premijfes or not. In the caje of Biffe 
and JHfarceurty Salk. 1 7 7. it is jaid by Holt^ that it was a 
replication atlarge ; by whichhe meant, that the plain- 
tiff had lainthefafibeforethecourt,bnt had not Jhewn 

F F • 
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what intent he did it for. And I believe Show. 155. 
has mijlaken that cafe. Now if the rule of pleading 
be, that every perjbn mujl conclude well ; here is a 
plea in abatement, and the replication is right ; and 
the demurrer to it is likewife concluded properly in 
abatement. But the plaintiff has Joined in the de- 
murrer and jays, that his replication is fufficient to 
compel the defendant to anjwer ; and then concludes 
with praying Judgment of the afiion and damages ; 
which being a Joinder in demurrer, in bar to a plea 
and demurrer in abatement, is certainly wrong. Salk. 
219. was a demurrer to a demurrer, injlead of a 
Joinder in demurrer ; and held to be a difcontinuance. 
And I cannot diJUnguiJh the prefent cafe, from the 
cajes which jay, that the party mujl not only lay his 
caje well before the court, but mujl likewife conclude 
well, to jhew to the oourt, what ufe he would make of 
the premijOfes. And therefore, upon the whole, I think 
that the plaintiff has difcontinued his fuit. Some 
days after this, the whole court faid, they were of 
opinion, that this was a difcontinuance ; and there- 
fore they gave a rule that the fuit jhould be difcon- 
tinued ; for, in this cafe, they could not give Judg- 
ment for either party. 

Rufh and Allen, Ajjignees of Ryland, a 
Bankrupt v. Baker. 

ji. commit! an HpROVER by the plaintiffs againjl the defendant 
aa of bank- ^ on this ca je : Ryland became a bankrupt in 

«SI2''°in'^- ^^^^^^* '733? but a commijpon of bankruptcy 
femher hia goods was not taken out againjl him till the January fbl- 
were taken in lowing. The defendant Baktr had Judgment againjl 
execotion and Hyiand^ and took out execution againjl him ; and the 



Mich. Term 8 Geo. 2. B. R. 219 

JheriflPt officer, by virtue of a fieri facias^ on the 24th fold, and the 
December 1733, levied goods and chattlet, and ^500 Se7aiSSffU 
in money, of the property of Ryland; and the de- the ezecodon. 
fendant in this afiion gave the jheriiF a bond to in- In Jmuury a 
demnify him in this execution ; and ^300 in money ^^'f^ "^ 
was paid over to the now defendant in conjequence againft a. And 
of it. This was plainly proved at the trial ; and the afligneet 
[131] likewijc that the plaintiflF had made no demand of fo^tg^'^V 
theje goods, i^e, of the defendant before the bringing againft the 
of th^ afiion. Lord Hardwicke^ who tried the cauje, pUinciff in the 
was weU fatisfled that this aflion was well brought ""^^^^l^^ 
againjl the now defendant, who was plaintiff in the the adtioo well 
execution, without joining the oificer who took the ^y* 
goods, and making him a defendant in the juit ; and 
therefore ordered the Jury to find for the plaintliFs, 
which they did. But Mr. Abney not being; fatisfied 
with this opinion, did now, by leave of my lord 
Hardwickej move for a new trial, in this cafe ; and 
firjl obJeSed, that this afiion Jhould have been brought 
againjl the oificer and plaintiif jointly, or againjl the 
officer only, and not the plaintiff* in the execution ; 
becauje the property of theJe goods was not vejled in 
him, nor could they be faid to be in his pojQfeJIion ; 
and cited Cro. Eli%. 219. 2 Bulft, 311, 12. 2 Mod. 
242. Secondly, here was no property vejled in the 
ajjfignees to maintain trover. Thirdly, here was no 
converjion appeared to be by the defendant, becaufe 
there was no demand proved. 

Mr. Agar cited the cafe of Wlllbraham and SnoWj 
in I. Sid. 438. & 2 Sound J^'j a. to Jhew that the 
pojQTeJIion belonged to the oificer, and not to the plain- 
tiff in the execution ; and faid that this cafe was not 
proper for trover, but for trefpafs. 

Ch. Juji. I thought at the trial, that the exe- 
cution being executed, and lodged in the hands of 
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the jheriiPs officer, it was onlawfally executed, befog 
of the goods of a bankrupt, after the time of hU 
becoming jb. I thought too, that as it appeared 
theje goods were in the hands of a tortious taker, 
there was no occajion to prove an exprefs demand ; 
and that to prove the pojQfe]||ion in the defendant, 
there was no occajion to prove an afiual pojfejiion in 
him ; for that the pojjejlion of the officer, is, in this 
cafe, the poJfeJ][ion of the defendant himfelf : for if 
my agent, by my order, receives a thing, and coiiverts 
it ; trover will lie againjl me for it. And here the 
plaintiff in the execution (the now defendant) has 
given the Jheriif a bond to indemnify him from the 
execution, and has received ^300. of the money 
levied ; and trover is the general afiion brought in 
this cafe, and not trefpafs ; and it is generally brought 
againjl the officer and plaintiff in the execudon ; but 
if this law was to prevail, the plaintiff mujl always 
be acquitted ; and die reajbn joining the officer with 
the plaintiff is, becauje in many cafes, the ajjignees^ 
can't prove an exprefs direfiion from the plaintUF for 
the execudon ; and therefore they bring their afiion 
againjl both, diat they may be fure of them : and all 
declarations in this afiion, by the ajfignees of bank* 
xupts, declare on their own property : and it can't be 
otherwife ; for by relation, the property of the bank- 
rupt's ejlate is vejled in them, againjl all common 
perjbns, from the dme of the bankruptcy. Upon 
thefe reafons, I direSed the jury, to find for the 
plaintiffs as to the goods and chatdes ; and for the 
defendant as to the money ; for I thought that this 
afiion would not lie for it : and notwithflanding [132] 
what has been faid, I Jee no reajbn to alter my opi- 
nion, as to any part. And the ajjignees can't main- 
tain an afiion in this cafe, for money had ; for then, 
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they by their afiion wcwld confirm the taking to be 
laWfuL 

^^i^f Ja|t« The taking of the goods by the ofiicery 
by the command of the now defendant, is a taking by 
himjelf : and I think that the defendant's giving a 
bond of indemnification to the jheriff, and receiving 
part of the money levied, is a fdficient evidence to 
prove that the goods were taken by his command. 
And as to the rejl, he was of the fame opinion with 
the Ch. Juji. 

ProbyHfJufi^. Where there is a tortious taking, 'tis 
/uiRcient to fupport an afiion of trover, withoat any 
demand proved, or any matter of converjion Piewn. 
And by the cafe of Brajfey and Dawfon [fee p. 65. 2nd 
Ed], itis adjadged,that by relation, thcpropertv of the 
bankrupt's goods vejb in the ajjignees from the time 
of the bankruptcy. As to the rejl, he jpoke to the 
fame effefi with the Ch. JujL And X/^JuJl. like- / 
wije was of the Jame opinion in omnibus. Upon 
which the court denied to grant a new trial. 

Dibbin v. Coke & al. 

AN afiion on the cafe was brought againjl the ifamAioaon 
defendants, a majler and fcrvant, for Jlopping ^'uthliinft 
up a way. The jervant let Judgment go againjl him two, and one 
by default, and the majler pleaded not guilty ; and acquitted, be 
verdifi was given for him. And Gtf/*^^ now moved, ^e^^^jj^ 
that the majler, in this caje, might luive his cojls on ibtote S and o 
the Jlatute 8 and 9 fnil. 3. f. 1 1 . /. 1 . where it is faid, ^/^ 3. for the 
that if feveral perfons be made defcndante to any J^^^'iwf d^ 
afiion, plaint of trejpafs, ajfault, or falfe imprifon- notmetntreriwli 
ment, or ejefiment ; and any one or more of them 00 the cafe, but 
(hall be acquitted by verdifi ; every perfon fo ac- ^J^ *' '' 
quitted, Jhall have his coJls, &r. cited Stat. 23 H. 8. 
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c. 15. and 4 yac. c. 3. i Leo* 63. and Langdon v. 
yinicombe li ah Cooh G. Rep. 1 07. & Prtff. Reg. 
102. Trrn. 7. and 8 Ge9. 2. in C B. which was an 
afiion on the cafe, upon Jeveral promifes ; and upon 
not guilty pleaded, Jbme were found guilty, and 
others not. And after argument, that court held 
that the defendants who were found not guilty, Jhould 
have their cojls. Hob. 180. 

Mr. /erfeant Draper cited Salk. 194. and Salt. 
205. to Jhew that the Jlatutes which gave cqfb, are 
to be taken jlriSly, and 2 Rolls Rep, 140. 

Ch. Jujl. I don't underjland the bo^oks which fay 
the giving of cojb is a kind of penalty; for I thinli^ 
'tis to be conjidered as a jatisfafiion to the party. 
This Jlatute W'. 3. Is a new enafiing daufe, and in- 
trodullive of a new law. In the Jlatute of 4 ^^r. i. 
r. 3. there is mention made of all aSions whatjbever, 
in which the plaintiff Jhall recover cojls. The fole 
queJUon here is, whether the words afiion or plaint of [133] 
trefpajs, Jhall be conjlrued to extend to afiions on the 
cafe ; and the court ordered it to Jland over, and faid 
the cafes cited were little or nothing to the purpoje. 

For the remainder of this cafe^ fee table of Jie nances 
of the cafes. 

Rex V. Lloyd. See page 84 — 88. 

[2nd Ed,] 

LORD Hardwicke now delivered the opinion of 
the court in this manner. The jujlices of peace 
have, in this cafe, in the very Jlrongejl manner, fol- 
lowed the very words of the Jlatute i ^. and M, c. 
2 1. / 6, and then they fay, that they do find, adjudge, 
and declare, that the defendant hath been, and is, 
guilty of the premijfes, faTr. 
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To this rcjblotion againjl him, three exceptions 
were at firjl tidcen ; bat two of them having been given 
ap on the iirjl argament, as being of no weight, the 
only exception on which the lajl argument was 
foonded, was, that the JaJUces of peace have not fet 
oot in the order, by which they removed the defen- 
dant from the oiHce of clerk of the peace of Cardigan f 
the evidence on which they found him guilty ; and 
therefore his coonjel in arguing for him, jaid, diat this 
was a convifiion, and not an order ; for that it was 
attended with the penalty of the lojs of his freehold. 
And in cafe this is a convi&ion, there is no doubt bat 
that the Jujlices of peace ought to have jet out the 
evidence; for that point is now well ejlablijhed. And 
the caje in Sali, 369. where the contrary is adjudged, 
has been held not to be law. 

So the iirjl quejlion here is, whether this be a con- 
vifiion or an order. Secondly, If it be an order, whether 
there be any difference between an order of this nature, 
and a convifiion. 

We are all of opinion that this is an order of the 
quarter fejpons, and not a convifiion. The jlatute 
I ff^. and M.c. 21./, 6. fays, that if the clerk of the 
peace mijdemean himfelf in the execution of his oiHce, 
and a complaint, and charge, in writing, of fuch mif- 
demeanor,]hall be exhibited againjl him to the JuJUces 
of peace, in their general quarter fejjions ; it jhall be 
lawful for the faid Jujlices, or the major part of them, 
upon examination, and due proof thereof, openly, in 
their general quarter Jc0ions, to fufpend, or difcharge, 
bim from the Jaid office. I can find but four cafes 
Jince the making of this a£l, where there have been 
proTecutions on it The flrjl cafe was iff^ and JS^^nrx, 
Salt. 680. which underwent a Jlrifi examination, and 
was quajhed for the manner of fetting out the charge. 
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The next was ^/;r and i/«n(;^/f cited Stran. qgS.Pa/cb. 
I Gio, I. which was never determined. The third was 
Rex BXkiHarlamlfAficb. 3 do. i . which was qoajhed in 
Adichaibuu Term follawing» becaufe the names of the 
jttjlices of peace were not fet forth, in the caption of 
the order ; and the fourth is this prefent ca/e. In all 
thejc cafes, the artiorarus which were granted, were [134] 
to remove all orders, &c» not mentioning the word 
conviSiion ; whereas if theje orders were taken to be 
convifiions, it would be a jufEcient reafon to quafh 
them, which has not been done. Bejides, in thejc 
ca/es all the returns have been in Englijbr suul not in 
Latin ; which before the late a£{, (which turns all 
law proceedings into EngUJh) would have been a fatal 
exception. I have all the arguments of the caje of 
Reg and Baynes ; and there, even Holt^ who s^^cd 
againjl the diarge, treated it as an order of fejjions, 
and not a convifiion ; and that f>oint was then direSly 
nnder their conjideration. But it was objected, that 
though this might bear the name of an order, yet that 
it was of the nature of a convifiion ; for that by this 
the defendant lojcs his freehold. And it mofl be 
allowed that the (A)Je3ion does carry jbme reajbn with 
it; and, if a ns Integra ^ might pqOibly be thought 
to be Jo. But this objefiion prejumes too much ; for 
then every ad of the juJUces of peace, by which a 
man is conviSed of an offence, attei^ed with a penalty, 
mnjl be taken to be a convlfiion ; whereas the Jlatute 
18 Eliz. e. 3. and feveral other ^tntes, inflifi penal- 
ties on the parties convified, and yet the afb of the 
juJUces of peace, upon the/e convifilons, have been 
always conjidered as orders, and not convifiions : 
therefore it mujl be allowed that the dijUnfiion be^ 
tween orders and conviSions are very nice. And 
this court jeems to have founded the dijlinfiion be- 
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twccn orders and convifiiofis, rather opon the manner 
of penning the jeveral jlatotes which give Jurijdifiion 
to the jujlices of the peace, than opon the nature of 
the penalty, which they inflifi ; and if we Jhoald de- 
termine this to be a convifiion, we jhoold go contrary 
to the opinion of thoje who have been before os. So 
the next quejlion is, whether there is any diifcrence 
between convifiions and orders, as to the fetting oat 
the evidence ; and we think that dofirine is fo well 
jettled, that we cannot break through it. The Jlatote 
18 Eliz. e. 3« gives power tojojlices of peace, oat of fef- 
JionSyOver die reputed fathers of bajlard children. And 
jlatatc 3 Car. i c. 4. /I 15. fl;tves the famejarijdifiion 
to the fejjlions. Ana in Mtch. 4 Gto. i. JVb. 6. in the 
Grown Office^ is the cafe of Rix and Blackwell^ which 
was an order of JeJIions on the reputed father of a 
bajlard diild, which was penned in the very words of 
the jlatute, and neither the evidence, nor the fummons, 
was Jet out. And Mr. Jnjlice Pagiy being then of 
conn/el for the defendant, excepted to the order, upon 
the generality of the words, upon tbi examination of 
thi caufi and circwnfianasy i^c. and likewije, becaujc 
there was no Jummons fet out : and the court over- 
ruled the exception ; for they /aid, that this being an 
order, they would prefume the Jujlices did right, till 
the contrary appeared. The words of this Jlatute, 
I fF'. BikdAf. c. 21. are the very /ame with the words 
in the Jlatute 18 Eliz. and it has been held fufficient, 
on proceedings on that Jlatute, to purfue the very 
[135] words of the afi : and the fejpoiu have done this in 
the prejent caje, in the Jlronsejl maimer. Rox and 
Fenablesy Trin. 1 1 Geo. i. \Stran. 630. lord Raym. 
1405.] was a cafe on Jlatute 5 and 6 Edw. 6. c. 25. 
for keeping a dijorderly ale-houfe ; and the party was 
ordered to be committed to prifon for three days, and 

G G 
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till he jhould find fecurity, fsTc. and there was no /om- 
mons jet oat ; nor did it ever appear, that the man 
was heard to an/wer for himfelf ; and this point was 
Jlrongly argued ; and yet the court was unanimous in 
their opinion, that this being an order of Jujlices^ and 
not a convifiton, it was not necejjary tofet out a /um- 
mpns, for that they would prejume that the Jnjlices 
had done right : but it afterwards appearing to the 
court} that, in faS, the party was neither jummoned 
nor heard, they granted an information againjl the 
Jujlice, who made the order. 

In this cafe, indeed, the want of a fummons is not 
obJeSed to, but want of the fettinor out the evidence, 
by which the defendant was found guilty. But the 
cafes which are cited, are jironger than the prefent 
cafe ; for fummons concerns natural jujlice itfelf ; 
whereas the want of fetting out the evidence, can be 
but a defefi in the form and manner of proceeding. 
Mich. 5 Geo. 2. Rex and Tbeed [Stran. 919. lord 
Raym. 1375.] 

It has been faid for the defendant, that it is con- 
trary to the general rule of law, to excufe the want 
of fetting out the evidence, whenever there is a jum- 
mary way of proceeding, without a Jury ; for that, 
in fuch cafes, the evidence is alwajrs Jet out. And it 
was compared to the proceedings in dower, and de- 
murrer to evidence. But there is a great difference 
between them cafes, and this : for error lies on the 
Judgment given in fuch afiions : and if the evidence 
was not fet out, the fuperior courts would have no- 
thing whereon to Judge of the damages in the one, or 
the validity of the evidence in the other. But in this 
cafe, here lies no appeal from the fafb; for the 
feJQIions are the final Judges in this cafe ; and there- 
fore when thefe orders are removed up here, we com- 
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monly Judge of the law arijing on the order itjelf. 
It is obJeSed that this order is attended with the 
penalty of the lojs of a freehold ; and therefore, as 
the penalty is P^U the evidence ooght to be jet out. 
Bot in the cajes which have been mentioned of baf- 
tardy, keepinff dijbrderly hoojcs, &r. the penalties 
cannot be jaid to be fmall, and yet it is not required 
in thefe caJes. The lajl objefiion which has been 
made is, tluit it has never been determined, that it is 
not necejfary to fet out the evidence in this caje. 
And it is true, that it never has been determined ; 
but the law does not conjijl of particular injlanccs 
only; but in the reajbn which runs through and 

f;ovems thofe caJes, which have been determined, 
n the cafe of Rex and Horwilly this point did come 
before the court, though it was not determined. And 
the cafe of ^an and Baymsy is as good a negative 
authority as can be ; for though that caje was fo 
much jifted, yet this objefiion was never taken. 
[136] But the foundation on which we have formed this 
Judgment is, that this is an order, not a convifiion ; 
and therefore it mujl be governed by the fame rules, 
by which other orders have been. I own that, for 
my own part, I was for a long time doubtful ; and 
was, at laji, determined, by this diJUnfiion, which 
has been jb long ejlablipied. Wherefore we are all 
of opinion, that this order muJl be aifirmed. 

N. B. That in about four days after the Ch. Jujl. 
had delivered the opinion of the court^ in this 
cafe, he informed the bar, that he had been mif- 
taken in Jiating the cafe of Rix and Thud; for 
that he had ordered the rules to be fearched, and 
found it was conjidered by the court, as a con- 
vi6Uon ; and was qnajhed ; becauje the fejjions 
had not fet out the evidence on which they 
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is good, Jb as to bind the Jlranger for the honoar of 
the drawer. Cartb, 459. Acceptance after time of 
payment is elapfed, is good. Sali. 129. Tho' the 
afi 3 and 4 Ann, c, 9./ 5. provides, that no accept- 
\iyj'\ suice of an inland bill of exchange, Piall charge any 
perjbn whatfoever, nnlejs underwritten, or indorjed ; 
yet the lajl daaje in the afi jets all at large again, 
which is a provijo, that nothing contained in this afi 
Jhall dijcharge any remedy, which any perjbn may 
have againji the drawer, acceptor, or indorjer, of any 
fuch bill. Therefore, as thefe afis have made no 
alteration, as to this point, it is to be jeen what was 
the cujlom of merchants before thoje jlatates, and 
what it is now. In MoUoy 295, and 300, and Ed. 9. 
FoL 2. p. ICO. it is faid, that an acceptance binds 
without writing, and that a jmall matter amounts to 
an acceptance, ^o as there be an underjlanding between 
the parties ; that if it is faid, Uave your hiuwith nuj 
and I will accept itj that is a good acceptance. Adicb-. 
12 Geo. I. fVtlkinfon and Lutwidge [Stran. 648.] at 
Nifi Prius before lord Raymond^ afiion on a foreign 
bill of exchange, againji the defendant, as acceptor. 
On the evidence, it appeared, that the defendant in a 
letter faid, / will pay it^ if you'll let me fir ft fend to 
my eorrefpondent in Ireland. It was injijled upon by 
the defendant, that this was only a conditional pro- 
mife of acceptance, but the Ch. Jujl. held it a good 
acceptance. Mich. 6 Geo, 2. Cox and Coleman cited 
4 Fin. Ah. 250. pi. 12. ; a foreign bill of exchange 
was drawn upon the defendant and returned, and 
protejied for non-acceptance, and afterwards the de- 
fendant jaid to the plaintiiF, if the bill comes back I 
will pay it I and this was held a good acceptance. 
There never was any difference between fore^;n and 
inland bQls of exchange ; as to the matter of accept- 
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convificd him ; and therefore that cafe no way 
impeached the refolation given in the caje oSThe 
J^i^g againjl Lbyd^ that oeing upon an order. 



Lumley v. Palmer. Stran. looo. S. C. 

Parol acc2>t; A N afiion was brought againjl the defendant as 

Soo^^ ^ an acceptor of an inland biU of exchange ; apon 

the accepcor of the trial, before lord Hardwickif at Guildhall^ it ap- 

a bill of ex- peared upon the evidence, that the acceptance was 

change. y^^ ^^^| ^^^ ^,^^ plaintiff had a verdifi, but this 

point was Javed to the defendant, whether or not a 
parol acceptance of an inland bill of exchange. Is 
jiiffident to warrant an afiion againjl the acceptor, 
upon the Jlatute 9 and 10 fV. 3. r. 17. and 3 smd 4 
Ann. c, 9* and it was moved accordingly, in a. R. 

Mr. Abney^ for the plaintiff, arsued, that the Judges 
have extended anions on bills of exchange, in favour 
of merchants and trade. Holt^ Ch. Jujl. Jaid he re- 
membered thefirjl aSion brought on a oill of exchange, 
2 Lut. 1585. In that cafe, Treby^ Ch. JuJl. faid, that 
bills of exchange were flrjl allowed between EngUfi 
and foreign merchants; next, among Englijb mer- 
chants ; afterwards, among all traders in general : 
and lajUy, amongjl all perfons whatjbever, 2 Vent 
292. and therefore if a gentleman draws a bill of ex- 
change, he is a merchant to that purpoje. 

The two afis concerning inland bills of exchange, 
are made for the benefit of the drawer, that he Jhould 
. not be chargeable for interejl and cpjb, without a profit. 
Salk. 131. Acceptance for part is good. WegerJUffi 
and Keene^ Adich. 6 Geo. i. Stran. 214. Pitit v. Ben- 
fin. Comb. 452. theje refolutions feem to be founded on 
Molloy^ who fays the fame. Acceptance by a jlranger 



Mich. Term 8 Geo. 2. B. R. 229 

b good, jb as to bind the jiranger for the honoar of 
the drawer. Carth, 459. Acceptance after time of 
payment is elapjed, is good. Saii. 129. Tho' the 
afi 3 and 4 Jnn. c. 9./ 5. provides, that no accept- 
\iXI^ <^c^ ^ <^ inland bill of exchange, Jhall charge any 
perjbn wfaatfoever, onlejs anderwritten, or indorfed ; 
yet the lajl daufe in the afi jets all at large again, 
which is a provi/o, that nothing contained in this afi 
Jhall difcharge any remedy, which any perjbn may 
have againjl the drawer, acceptor, or indorjer, of any 
fach bill. Therefore, as theje afis have made no 
alteration, as to this point, it is to be Jeen what was 
the cujlom of merdumts before thofe jlatates, and 
what it is now. In Molkj 295, and 300, and Ed. 9. 
Vol. 2. p. 100. it ^ jaid, that an acceptance binds 
withoat writing, and that a fmall matter amounts to 
an acceptance, ^o as there be an widerjlandinfl; between 
the parties ; thiat if it is Jaid, leave your biUwitb nuy 
and I Will accipt iff that is a good acceptance. AIscIk 
12 Geo. I. fFtlkinfon and Lutwidge [otran. 648.] at 
Nifi Prius before lord Raymond^ aSion on a foreign 
Ull of exchange, againjl the defendant, as acceptor. 
On the evidence, it appeared, that the defendant in a 
letter faid, / will pay tt^ if you'll let me firfl fend to 
my correfpondent in Irelana. It was injijledf upon by 
the defendant, that this was only a conditional pro- 
mife of acceptance, bat the Ch. Jujl. held it a good 
acceptance. Mich. 6 Geo, 2. Cox and Coleman cited 
4 Vin. Ab. 250. pU 1 2. ; a foreign bill of exchange 
was drawn upon the defendant and returned, and 
protejled for non-acceptance, and afterwards the de- 
fendant faid to the plaintiif, if the bill comes bad I 
will pay it; and this was held a good acceptance. 
There never was any difference between foreign and 
inland bills of exchange ; as to the matter of accept- 
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convified him ; and therefore that cafe no way 
impeached the refolation given in the cafe ofThe 
King againjl LbyJ^ that oeing upon an order. 

Lumley v. Palmer, Stran. looo. S. C. 

Parol accept. A ^ afiion was brought againjl the defendant as 

the accepcor of the trial, before lord Harawtcke^ at irutidbau^ it ap- 
abUiofcx- peared upon the evidence, that the acceptance was 
change. ^^ ^^^ ^^^jy ^y^^ plaintilF had a verdifi, but this 

point was faved to the defendant, whether or not a 
parol acceptance of an inland bill of exchange, is 
faifident to warrant an afiion againjl the acceptor, 
upon the jlatute 9 and 10 fV. 3. c. 17. and 3 aind 4 
jfnn. c. 9. and it was moved accordingly, in n. R. 

Mr. Jbneyt for the plaintiff, armed, that the Jadges 
have extended anions on bilk of exchange, in favour 
of merchanU and trade. Holtf Ch. Tujl. faid he re- 
membered thefirjl afiion brought on a bill of exchange, 
2 Lut. 1585. In that cafe, Trebyt Ch. Jujl. faid, that 
bills of exchange were flrjl allowed between EngSfit 
and foreign merchants; next, among EngUJb mer- 
chants ; afterwards, among all traders in general : 
and lajlly, amongjl all perfons whatfoever, 2 Fent 
292. and dierefore if a gentleman draws a bill of ex- 
change, he is a merchant to that purpofe. 

The two aSs concerning inland bills of exchange, 
are made for the benefit of the drawer, that he jhould 
. not be chargeable for interejl and cpjb, without a profit. 
Salk. 131. Accepunce for part is good. WegerJUffi 
and Keme^ Mich. 6 Geo. i. Stran. 214. Pitit v. Bin- 
fin. Comb. 452. thefe refolutions feem to be founded on 
Molloy^ who fays the fame. Acceptance by a jlranger 
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b good, Jo as to bind the jiranger for the honoar of 
the drawer. CartL 459. Acceptance after time of 
payment it elap/ed, it good. Sali. 129. Tho' the 
afi 3 and 4 Ann. c. 9./ 5. provides, that no accept- 
\\yj\ <^ce of an inland bill of exchangei Jhall charge any 
perjbn wfaatfoever, onleft anderwritten, or indorfed ; 
yet the lajl daoje in the afi fett all at large again, 
vriiich is a provi/o, that nothing contained in this afi 
Jhall dijcharge any remedy, which any perjbn may 
have aeainjl the drawer, acceptor, or indorfer, of any 
fach biu. Therefore, as theje afis have made no 
alteration, as to this point, it is to be Jeen what was 
the cujlom of merchants before thoje Jlatutes, and 
what it is now. In Molhy 295, and 300, and Ed. 9. 
Vol. 2. p. ICO. it ii faid, tliat an acceptance binds 
withoot writing, and that a fmall matter amounts to 
an acceptance, Jo as there be an widerjlandinff between 
the parties ; that if it is Jaid, Uave your biu with nUf 
and I will accept it^ that is a good acceptance. Alich. 
12 Gee. I. JVtlkinfen and Lutwidge [otran. 648.] at 
Niji Prius before lord Raymond^ afiiion on a foreign 
Ull of exchange, againjl the defendant, as acceptor. 
On the evidence, it appeared, that the defendant in a 
letter Jaid, I will pay it^ if you'll let me firfl fend to 
my correfpondent in Irelana. It was injijledf upon by 
the defendant, that this was only a conditional pro- 
mijc of acceptance, bat the Ch. Jujl. held it a good 
acceptance. Mich. 6 Geo. 2. Cox and Coleman cited 
4 Vin. Ah. 250. pU 12. ; a foreign bill of exchange 
was drawn npon the defendant and returned, and 
protejled for non-acceptance, and afterwards the de- 
fendant Jaid to the plaintiif, if the hill comes back I 
will pay it; and this was held a good acceptance. 
There never was any difference between foreign and 
inland bills of exchange ; as to the matter of accept- 
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convificd him ; and therefore that cafe no way 
impeached the refolntion siven in the cafe otThe 
King againjl Lbyd^ that being apon an order. 



Lumley v. Palmer. Stran. looo. S. C. 

Parol accept. A ^ afiion wat brooght againjl the defendant as 

"ral»S3J {^ an acceptor of an^lnlandbmofexcl«agy upon 

the acceptor of the trial, before lord Hardwicke^ at Qrumbau^ it ap- 

abUiofex- peared upon the evidence, that the acceptance was 

change. j^y ^^^^j ^^^ ^y^^ plalntilF had a verdifi, but this 

point was faved to the defendant, whether or not a 
parol acceptance of an inland bill of exchange. Is 
faifident to warrant an afiion againjl the acceptor, 
upon the jlatute 9 and 10 ff^. 3. c. 17. and 3 and 4 
jfnn. c. 9. and it was moved accordingly, inn.H, 

Mr. Jbney^ for the plaintiff, arsaed, that the Judges 
have extended anions on bills of exchange, in favour 
of merchants and trade. Holt^ Ch. TujL faid he re- 
membered theflrjl aSionbrowht on a billof exchange, 
2 Lut. 1585. In that cafe, Treby^ Ch. Jajl. faid, that 
bills of exchange were flrjl allowed between EngEfi 
and foreign merchants; next, among Englijb mer- 
chants ; afterwards, among all traders in general : 
and lajUy, amongjl all perjbns whatjbever, 2 VinU 
292. and therefore if a gentleman draws a bill of ex* 
change, he is a merchant to that purpoje. 

The two aSs concerning inland bills of exchange, 
are made for the benefit of the drawer, that he jhomd 
. not be chargeable for interejl and cpjb, without a profit 
Salk. 131. Acceptance for part is good. Wegerjkffi 
and Kum^ Mich, 6 Geo. i. Stran, 214. Petti v. Ben^ 
fon. Comb. 452. thefe refolations feem to be founded on 
Molloy^ who fays the fame. Acceptance by a jlranger 
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b good, |b as to bind the jiranger for the honour of 
the drawer. Carth. 459. Acceptance after time of 
pajrment it elap/ed, is good. Salk, 129. Tho' the 
afi 3 and 4 Ann. c, 9./ 5. provides, that no accept- 
\lrJ^ ance of an inland bill of exchange, Jhall charge any 
perjbn whatfoever, onlejs underwritten, or incJbrfed ; 
yet the lajl dauje in the afi Jets all at large again, 
which is a provi/o, that nothing contained in this afi 
Jhall difcharge any remedy, which any perjbn may 
have againjl the drawer, acceptor, or indorjer, of any 
fttch bilL Therefore, as theje afis have made no 
alteration, as to this point, it is to be feen what was 
the cujlom of merdumts before thoje Jlatutes, and 
what it is now. In Molley 295, and 300, and Ed. 9. 
Vol. 2. p. 100. it is faid, tlut an acceptance binds 
without writing, and that a Jmall matter amounts to 
an acceptance, Jo as there be an underjlandins between 
the parties ; that if it is Jaid, leave your biuwith mr, 
and I will accept ity that is a good acceptance. Micly. 
12 Geo. I. fFtlkinfon and Lutwidge [Stran. 648.] at 
Niji Prius before lord Raymond^ afiion on a foreign 
bill of exchange, againjl the defendant, as acceptor. 
On the evidence, it appeared, that the defendant in a 
letter faid, I will pay it^ ifyoull let me fir fl fend to 
my correfpondent in Ireland. It was injijledf upon by 
the defendant, that this was only a conditional pro- 
mife of acceptance, but the Ch. Jujl. held it a good 
acceptance. ACcb. 6 Geo. 2. Cox and Coleman cited 
4 Vin. Ab. 250. pi. 12. ; a foreign bill of exchange 
was drawn upon the defendant and returned, and 
protejled for non-acceptance, and afterwards the de- 
fendant faid to the plaintiff, if the bill comes back I 
will pay it; and this was held a good acceptance. 
There never was any difference between foreign and 
inland UUs of exchange ; as to the matter of accept- 
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convificd him ; and therefore that caje no way 
impeached the refolntion given in the cafe of 71/ 
King againjl Lloyd^ that being upon an order. 



Lumley v. Palmer. Stran. looo. S. C. 

!*•">} ^F^ A I^ afiion was brought againjl the defendant as 
i'aaaiMiiup^ ^^^ an acceptor of an inland bill of exchange ; upon 
the acceptor of the trial, before lord Hardwichf at Guildhall^ it ap> 
a bill of ex- peared upon the evidence, that the acceptance was 
'^*°<*' by parol only. The plaintiff had a verdifi, but this 

point was faved to the defendant, whether or not a 
parol acceptance of an inland bill of exchange, is 
jiiffident to warrant an afiion againjl the acceptor, 
upon the Jlatute 9 and 10 fV. 3. r. 17. and 3 and 4 
Ann. c. 9. and it was moved accordingly, in n, H. 

Mr. Jbney^ for the plaintiff, ara^ued, that the Judges 
have extended anions on bills of exchange, in favour 
of merchants and trade. Holtf Ch. Tu/L faid he re- 
membered theflrjl afiionbrowht on a bill of exchange, 
2 Lut. 1585. In that cafe, Tnby, Ch. Jujl. faid, that 
bills of exchange were flrjl allowed between Englifi 
and foreign merchants; next, among Englijb mer- 
chants ; afterwards, among all traders in general : 
and lajlly, amongjl all per/bns whatjbever, 2 Vint. 
292. and therefore if a gentleman draws a bill of ex- 
change, he is a merchant to that purpoje. 

The two afis concerning inland bUls of exchange, 
are made for the benefit of the drawer, that he Jhould 
• not be chargeable for interejl and cqlls, without a profit. 
Salk. 131. Acceptance for part is good. Wtgerjkffi 
and Kitne^ Mich. 6 Geo. i. Stran. 214. Petit v. Ben- 
fan. Comb. 452. theje refolutions feem to be founded on 
Molloy^ who fays the fame. Acceptance by a jlranger 
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b good, jb at to bind the jiranger for the honour of 
the drawer. Carth. 459. Acceptance after time of 
pajrment is elapfed, is good. SaU. 129. Tho' the 
afi 3 and 4 Ann, c. 9./ 5. provides, that no accept- 
\\yi\ *^^ o^ ^^ inland bill of exchange, Jhall charge any 
perjbn wfaatfoever, unlejs anderwritten, or indorfed ; 
yet the lajl daufe in the afi jets all at large again, 
which is a provi/o, that nothing contained in this afi 
Jhall dijcharge any remedy, which any perjbn may 
have aninjl the drawer, acceptor, or indorfer, of any 
fach bill. Therefore, as thefe afis have niade no 
alteration, as to this point, it is to be feen what was 
the cujlom of merdumts before thofe jlatntes, and 
what it is now. In Mollay 295, and 300, and Ei, 9. 
VqU 2. p. 100. it is /aid, tlut an acceptance binds 
without writing, and that a fmall matter amounts to 
an acceptance, jb as there be an underjbmdinfl; between 
the parties ; thiat if it is jaid, Uavt your bilTwith nUf 
tfii^/fc/fV/tfrr^^/fV, that is a good acceptance. AUcb-. 
12 Gio, I. Wtlkinfon and Lutwidge [otran, 648.] at 
Niji Prtus before lord Raymond^ afiion on a foreign 
bill of exchange, againjl the defendant, as acceptor. 
On the evidence, it appeared, that the defendant in a 
letter jaid, I will pay 1/, if you'll let me fir ft fend to 
my correfpmdent in Ireland. It was injijledf upon by 
the defendant, that this was only a conditional pro- 
mise of acceptance, but the Ch. Jujl. held it a good 
acceptance. Alicb. 6 Geo. 2. Cox and Coleman cited 
4 Vin. Ab. 250. pU 12. ; a foreign bill of exchange 
was drawn upon the defendant and returned, and 
protejled for non-acceptance, and afterwards the de- 
fendant jaid to the plaintiif, if the hill comet hack I 
will pay it; and this was held a good acceptance. 
There never was any difference between foreign and 
inland bOb of exchange ; as to the matter of accept- 
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ance, by common law nor by jlatatc ; bat only in 
matter of protefb, they differ at common law. 

Mr. Strange^ on the /ame Jide, arraed, that there 
is no donbt, that before 9 and 10 /r. ^. a pard ac- 
ceptance was good, as appears by Mflbj. The 
alteration wliich that aft lias made, as to the/e bills 
of exchange. Is, that it makes an underwritten ac- 
ceptance necejjary, to warrant a procefs of non-pay- 
ment, /b as to chaise the drawer for principal, interejl, 
and ^rges; but the afi does not fay, that an 
acceptance, though not In writing, JhaU not be /hf- 
fident to any other purpoje than that particular one 
there mentioned. This afi of 9 and 10 fHU. 3. does 
not extend to protejb of non-acceptance, and there- 
fore, in order to elude this afi, it was cujlomary with 
merchants to refuje to accept ; and therefore to jupply 
this defefi, was Jlatute 3 and 4 jfnn, made, vkdA 
gives a protejl for non-acceptance, and then provides 
that no acceptance Jhall charge the drawer with in- 
terejl and cojls, on a protejl for non-pajrmcnt, nnlefs 
it be under-written, or indorjed ; and this is all the 
innovation that is made by the jlatute ; but there is 
nothing in it concemii^ an afiion againjl the ac- 
ceptor ; but it is made merely for the benefit of the 
drawer, that he Jhould not be chaived with interefl 
and cojls, upon a parol acceptance. Salt, 131.6 Afcd. 
8 1. This appears by the lajl provi/ion of the afi, 
which is, that nothing contained in the aS Jhall dij^ 
charge any remedy which any perjbn may have [138] 
againjl any drawer, acceptor, or indorjer. Now the 
plaintiff had, by the common law, a remedy to charge 
the acceptor for the principal, and that Jlill remains. 
And this has been the conjlant courfe of the dty of 
London^ ever Jince this afi, as well as before. Scot 
and Anderfotij Aiich. I Gio. 2. a parol acceptance of 
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an inland bill of exchaiurc^ was held good by Ray- 
mmd Ch. Ittjl. at Nifi rriuSf London, 

Mr. A&rjby contra^ argoed, that as many incon- 
veniences aroje from a Jlight acceptance of an inland 
bill of exchange, the dejign of the above-mentioned 
a£b was, that an acceptor Jhoold be made liable by 
his jblemn afi of under-writing, or indor/ing. In the 
afi of queen Anm are the/e general wor£, ** that 
no acceptance Jball be fufficient to charge any perfon 
whatfoeveTf except under^written or endorfed.^** And 
there can be no cujlom of merchants, as to the inland 
bills of 'exchange, Jince Hob. Ch. Juji. faid he re- 
membered the firjl afiion ever brought on them. 
And as to foreign bills, in Lutw. 887. is a declara- 
tion on a foreign Ull; and when it comes to an 
averment of the fafi, it is particularly faid, acceptavit 
& manu fua fubjcripfit. In the ca/e of Rex and 
Maggott^ at Nijt Prius in London^ HilL 7 Geo. 2. 
C B, it was ruled by Eyre^ Ch. Jujl. that a parol 
acceptance of an inland, bill, was not fuiliclent to 
charge the acceptor. 

Mr. Ahney^ in reply, faid, that according to MoUoy^ 
and the two cafes before cited, a parol acceptance is 
fufficient on foreign bills of exchange. 

Hardwicke^ Ch. Jujl. faid, that at the trial of the 
cauje, he was of opinion, that the afiion might be 
maintained againjl the acceptor on a parol accept- 
ance ; but that he had faved the point, as it depended 
upon the penning of two afis, both very dark, but 
more efpedally the lajl : and as it was faid to have 
been otherwife determined by Eyre^ Ch. Jujl. but that 
he was now confinned in his opinion, and that the 
true conjlruflion of thefe afis is to charge the drawer 
with principal and interejl, after the protejl, which 
will appear by confidering the purport and intention 
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of them : that it had been truly faid, that before 
the/e afis, there was no difference between foreign 
and inland bills of exchange, bat in caje of protejh, 
for at common law there was no way to charge the 
drawer of an inland bill, with interejl and cojb, after 
a protejl ; and therefore the firjl afi was made, that 
after acceptance by onder-writing, the Ulls might be 
protejled for non-payment, and that thereon interejl 
and charffes Jhoald bt paid by the drawer, from the 
time of the protejl. The jlatute does not jay the 
original jam, for that is recoverable without protejl, 
hot interejl and charges. Then was made the afi 
of qaeen j/nne^ which recites this claaje in the afi of 
K. W. and the mifchief to be remedied, is faid to be, 
that there was no provijion by the firjl afi for interejl 
and diarges, in cafe any merchant refofed to accept 
the bQl by onder-writing, or indorfing, and this afl [139] 
makes a new provijion and enables uiem to protejl 
for non-acceptance, jb that the whole provi/ion of the 
two afis plainly relates to protejb, the firjl giving a 
remedy opon protejls for non-payment, and the Jecrad 
apon protejls for non-acceptance. Indeed the fifth 
jefiion has ezprefs words, that no acceptance Jhall 
charge any perfon whatjbever, anlefs onder-written 
or indorfed, and if theje words jlood jingly, it woold 
|}e hard to jay, that any remedy lay againjl the 
acceptor, by reajbn of a parol acceptance ; bat then 
the generality of thefe words b rejlrained by the 
words that immediately follow, that if jiich bill be 
not accepted by fuch anderwritii^ or indorjement, 
no drawer jhall be liable to pay cojls, damages or 
interejl thereon. So that the nr^ general words are 
only to be conjidered to relate to the charging the 
drawer with interejl and cojls. Nothing is more 
common than for an afi of parliament to have general 
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words at firji, which are afterwards rejlrained by 
particular ones. 

The provljb at the end of the z9, is aljb very ma- 
terial to the prejent point, that nothing in the zQ. 
contained Jhall dijcharge any remedy againjl the 
drawer, acceptor or indorjer of any juch bill. The 
conjirufiion of this daofe is, that it relates to the 
remedy for the principal /am in the bill ; for theje 
two afis relate to, and make a provijion for protejls, 
which are to be followed with interejl, damages and 
charges upon the drawer; and therefore this is a 
natural provijb, that this jhould not extend to dij- 
charge any remedy that they might have for the 
prindpal jum, tho' there were no juch protejl. The 
cajes of foreign bills of exchange are not much to 
this purpoje, Jince the prejent quejlion wholly turns 
upon the afi of parliament. The ca je of Scott and 
AmUrfon is indeed in point, and that jeems to have 
been the opinion of lord Raymond^ at the latter end 
of his time. Lord Parker was likewije of the fame 
opinion. Holdjivorthy and Thicary^ Pajc, 11 Ann. 
B. R. an afiion on the caje on an inland bill of ex- 
change againji the acceptor ; at the trial exception 
was taken that the acceptance was only by parol. 
But ParkiTj Ch. Jujl. held, that it was jufficient ; 
for that the aS only extended to the lojs of interejl 
and damages by reajbn of not accepting by under- 
writing, but not to the principal jum on the bill. 
Smith and Plunket^ Mich. 11 Ann, in B, R. the 
fame determination on the fame objefiion. 

Hf^ lordjhip added, that this point did not feem 
to be fo fettled to the contrary in C. B. as had been 
maintained at the bar, for that he had been informed 
by one of the Judges of that court, of a late cafe 
which came before them : Orm and Holiday, HiL 3 

H H 
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Geo. 2. an adicm on the caje againjl the acceptor of 
a bill of exchange, exception was made at the flrjl 
trial, that the acceptance was not made in writing ; 
and therefore not binding. It was moved in conrt ; 
and they being informed that the opinion of lord Ray- 
mond was, as before dted, all inclined to the /ame 
opinion ; Indeed no final Judgment was given, be- 
caaje the defendant thought fit to acquiefce in the [140] 
inclination of the court, and never moved it again. 
The new trial was denied per tot. Cur. 



Rex V. Reading. Ca. temp. Hard. 79. S.C. 

wiic not good ^ ^R* fdjeant IVright moved to quajh an order 
e^itoice to baf- j^\^ of two J ujUces and two Orders of/e0ions made 
child *^ai^ in tbereon, whereby the defendant was adjudged father 
wliat ofe the of a ba^rd child. 

^ ^iSe^ '^^ **i* ^'^^"^ ^^ fejpons was a fpecial order, fet- 
a^fthcr hof. ^^% ^Ofth the particular circumjlances of the caJe, and 
buid. charging the defendant upon the oath of z.feme covert^ 

with getting a bajlard upon her. This order adjourned 
the matter to take the advice of the Judges of aj[fize ; 
but they declined giving their opinion in it, and the 
/econd order rejumes the affair and adjudges the de- 
fendant to be the father of the child There were 
other witnejfes, who faid, that the hujband was a 
rejident about feven miles from the wife's habitation. 
Exception was taken, that the wife is the only evi- 
dence ; and that Jhe is not a competent witne/s in 
law to exonerate her hujband of the charge and bur- 
then of this child. 

Mr. Abnej^ for the orders, argued, that if the orders 
of feJIions on which the faS is Jtated fpecially, Jhould 
be bad, yet the order of two JuJUces is general and 
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good, and therefore, tho* the orders Jhoold be qoajhed, 
yet this will Jland. As to the olgedioii that the wife 
i% not a good evidence in law to prove the defendant 
father of the child. The inhabitants of St. jtnJrm/tj 
Holbom^ and of St. Bride'%^ FUet-Stnet. Pafc. 3 
Geo, I. IStran. 51.] An order of Jettlement was re* 
moved into this court, jetting oot a jpedal ca/e, that 
T. P. and £. had been married 23 years, and had 4 
children, two of which were dead, amd two had gained 
jettlements. Both the hajband and wife were mar- 
ried to other perjbns by their matoal conjent 18 years 
before this difpnte aroje. The wife, after her Repa- 
ration from her hojband had 8 children, which ap- 
peared upon the examination and evidence of the 
wife. And Parker^ Ch. Jofl. was of opinion, that 
the wife was a good evidence, to prove that the 
children did not belong to her hajband, but to the 
other perjbn, as they were poor per/ons, and therefore 
the child is entitled to a fettlement and maintenance 
Jbmewhere, and it muji be indifferent to the parent 
where, and the woman could have no interejl in fixing 
them upon the other perjbn. The cafe of Pendrell and 
Pendrellj HiL 5 Geo. 2. \Stran, 925.] was an ijfue 
direSed out of chancery, to try whether the defendant 
was legitimate or not. On the trial before Raymond^ 
Ch. Jujl. the declarations of the mother were given 
in evidence to prove the child a bajlard. HiL 3 Geo. 
2. Clark and Upright in C B, on an ijfue out of 
chancery to try the legitimacy of the defendant, the 
[141] frequent declarations of the mother, that the child 
was not her hujband's, were offered, but, becaufe the 
mother was alive, not admitted; but Eyre^ Ch. Jujl. 
faid, that had jhe herfelf been there, jhe might have 
been examined. 

Mr. Parker^ on the fame fide, argued, that if the 
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orders of /e0ioitt are bad, yet the order of two Juf- 
tlces will /land, for the court will take no confidera- 
tion of any thing fet out upon a bad order, as they 
take notice of nothing Jet out in a plea that is bad 
in any particular; as the firjl order of je0ions makes 
no determination, but only refers the matter, it is bad. 
Salk. 486. And that no adjournment appearing upon 
the face of the firjl order, the jecond order was wholly 
fuperfluous. In the ca/e oi ShrewJbury^Pafc, 7 Geo. 2, 
2 Stran. 975. a rate was made for the relief of the 
poor. An appeal againjl that rate to the fejfioosj 
the JeJUions adjourning the matter of the appeal from 
the 19th of the month to the 20th, but as it did not 
appear upon the face of the order, that they likewije 
adjourned the court till that time, this court were 
inclined to think it bad, till it was Jet right by ano- 
ther certiorari^ which returned an adjournment of 
the court. And the notion of the hujband being 
within the four Jeas has been long exploded. 

Mr. Jerjeant ff^right and Mr. Strange in reply ; As 
to the point, chiefly injijled upon, that the orders of 
Jejjions are bad becauje there is no adjournment, ar- 
gued that, it mujl be allowed, that if an adjournment 
did not appear upon the face of the order, any afi 
done at an adjourned fcjfion would not be good; 
neither is the flrjl to be called an order, for the matter 
is by that only referred, in order to take the advice 
of the judges of ajjize. The court of Jejjfions are not 
bound to determine this appeal at the firjl fejjion, 
but they may at any time put it off, in order to hear 
more evidence, or take the advice of the judges, or 
for any other cauje. As to the merits of the ca/e, it 
is held I Inji. 6 b. that a wife cannot be an evidence 
for or againjl her hujband, as it might be a means of 
great inconvenience and cauJe of implacable dijcord 
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and di0eiition between the hujband and wife ; and 
there can be no cafe, in which the wife's giving evi- 
dence, is likely to create fo much dijfention between 
her and her hujband, as the prejent. And formerly, 
jujlices of the peace thought they had nothing to do 
with the children of married women. 

Hardwicke^ Ch. Jujl. There are in the prejent 
cafe two quejUons, one upon the form of the order, 
and the other upon the merits. The objefiion to the 
form is, that the firjl order of fejjions makes no deter- 
mination, and that the fecond order is wholly foper- 
fluous, as there appears no adjournment upon the 
flrjl, Jo that the fej|ions could refume the conjidera* 
tion of the caufe. Where an appeal is lodged in the 
feifions, it is necejjary that they make a direS and 
final judgment, and cannot refer it to the judges of 
aj)i2e for their judgment. Salk, 486. and therefore 
had the matter rejled upon the firjl order, it would 
142] undoubtedly have been bad; but then it cannot be 
doubted but that they may continue over the determi- 
nation on the appeal. By a proper judgment, either 
to take the advice of the judges, or fox any other 
reafon. The matter, therefore, rejls upon this, that 
here is, upon the firjtorder,a reference to the judges 
of ajjize for their advice, and no formal adjournment 
after it. It does not feem that there ever was any 
determination in this court, that it is necejjary for 
the jujlices, in their quarter jejjions, in the execution 
of any jurifdidion given by jlatute, to make formal 
and regular continuances, as the courts above do. It 
mujl, indeed, be agreed, that upon indifiments where 
they proceed as a court of record at common law, 
they mujl make regular continuances, but it feems 
that, upon orders, no fuch formal adjournment is 
necejjary, and the matter fufiiciently imports, that 
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there was, in fafi, an adjoumment in the prejent cafe, 
by referring it to the judges for their advice, when 
they jhonld come the drcuit. Then the quejlion will 
arije, whether the lajl orders being adjudged bad 
upon the merits of the firjl order, can be abjlrafied 
from that and made good. It has always been taken 
as a rule, that where there is a general order of two 
jujlices, good upon the face of it, and the party ap- 
peals from it to the jeflions, and they make an order 
jpedally jlating the cafe, as it appears upon the 
evidence before them, the court will take the fpecial 
cafe in the lajl order, to be the foundation upon which 
the flrjl order by two jujlices was made, and there- 
fore, if the evidence fet out upon the lajl order, is not 
fuflScient to maintain their juci^inent thereon, the 
court will not only qua(h the lajl, but the firjl order 
likewi/e. 

It has been faid, that if the orders of fejjions /hould 
be bad upon any account, the court will not take 
notice of any thing appearingupon them . But though 
this is the rule of pleading, yet it does not hold in 
orders ; for in orders of fetdement, where, on appeal 
from two jujlices, the fejfions jlate the cafe fpecially, 
and conclude with quajhing the order of the two juj^ 
tices; this court will fometimes make ufe of the BiS, 
appearing upon the lajl order, to quajh it, and con- 
fequently to affirm the order of the two jujlices. 

Then, as to the merits, the wife is not a compe- 
tent evidence in point of law, in this caje, that \%^ to 
prove the whole fafi; though it feems jhe may be a 
competent witnefs to prove the criminal converjation 
between the defendant and herfelf, by reajbn of the 
nature of the fa£l, which is ufually carried on with 
jb much fecrecy, that it will admit of no other evi- 
dence : therefore, as to the fafi of the defendant's 
converfation with her, jhe may be a good witnefs ; 
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bttt this is only from the necejity of the thing; but 
then in the pre/ent caje, it is gone further ; for the 
wife is the only evidence to prove the want of acce/s 
of her hujband ; whereas this might be made appear 
by other witnejjes, and therefore the wife /hall not be 
admitted to prove it, Jince there is no necejQity that 
can jujlify her being an evidence in this caje. [143] 

In the ca/e of Pendrell^ before cited, there was the 
jlrongejl evidence imaginable, to prove the want of 
accejs to the hujband. It was made appear by feve* 
ral of the hujband's relations, who watched him for 
that purpofe, that he was in Stafford/hire^ all the 
time his wife went with child, and jhe rejided in Lon- 
don the whole time. It mujl be of very dangerous 
conjequence to lay it down in general, that a wife 
Jhould be a /uiHcient jble witnejs to bajlardize her 
child, and to di/charge the hujband of the burthen of 
his maintainance. 

But the opinion the court is of at prejent, will not 
be a precedent to determine any other caJe wherein 
there are other JuiHcient witnejfes, as to the want of 
accejs, but the foundation that is now gone upon, is 
the wife's being the Jble witnejs. 

Page^ Jujl. This is Jbmething Jimilar to the cafes 
of hue and cry, where, by Jlatute in aSion againji the 
hundred, the perjbn robbed is admitted an evidence 
from the necejQity of the thing ; as to thoje matters 
which generally can be proved by none but himjelf, 
as that he is robbed, and of what Jum, and in what 
place ; but of all other things, which may pojfibly be 
proved^as well as by other evidence, he is no witnejs 
in law, nor does the Jlatute extend to it, as whether 
the place is within the hundred, CsTr . 

Probyn^ JuJl. In cajcs of violence, committed by ^ 

the hujband againjl the wife, Jhe herjclf is admitted 
an evidence, as in the cafe of Lord Audley^ Hut, 115. 
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and in the cafes of exhibiting articles of the peace, 
from the necej[|ity of the thing, Jince it may be done 
at a time when no one elje can prove or know it« 

Lee^Juji. In the cafe in Sali. 122. Reg. v. Adur* 
ny^ where a child born in lawful wedlock was proved 
to be a bajlard, no fuch exception was taken as in the 
prefent cafe, but the defendant merely injijled ujpon the 
old notion of the hujband*s being within the four jeas. 

On the Jlatute 3 if. 7. r. 2« in the cafe of Ramfiy^ on 
an indifiment, for forcibly taking away a woman, and 
marrying her, the wife was admitted an evidence, 
becauje no other perfon, except the defendant, was' 
prefent ; and therefore it is very proper to admit this 
woman, to prove what was done in fecret, and what, 
it cannot be prefumed, there are other witnejQ[es to 
prove ; but then it mu^ be admitted no further than 
necejQity warrants ; and in all other cajes, the rule of 
law is to be adhered to. But I am doubtful, as to 
the order of jeJdions being good in form; for the words 
of the a5 18 Eli%. c. 3. feem to confine that to the next 
jeJdions ; and if they then and there do nothing, then 
the a5 of the two jujlices is to jland. 

At length the court ordered it to Jland over, as to 
this Jingle point, of which Mr. Jujl. Lee doubted. 

For the remainder of this cafe^fee table of the names 
of the cafes. 

Thit cafe is not condnned in Cunningham. From a note at the 
commencement of the 2nd edition, it will be obferved, chat it was in- 
tended to publiih a fecond part of thefe Reports, but this, it feemSp 
was never done. 

The remainder of this cafe is, however, reported in 2 Seflions 
Cafes, No. 175, from which the following extrad is taken, ''in Hilary 
Term following (/. «. Hil. 8 Geo. 2.) Order of Seffions was quaflied ; 
becaufe not properly adjourned, as was likewife the order of two Jaf- 
tices, by confent of Counfel, and Defendant entered into Recognifance 
CO appear at Seffions, and abide fuch new Order as the Juftices fliould 
make on him.** 
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HILARY TERM 
8 Georgii 2. IN B. R. 

Boucher v. Lawfon. Ca. temp. 
Hardw, 85, S.C* 

N afiion on the ca/e, beingbrought againjl How fu ownen 
' the defendant, for that the plaintiff de- t^^^^f^ 
livered a parcel of goods into a /hip, the maften, at 
whereof the defendant was owner, bound common law. 
from the river Tagus to London^ wh^ie 
the goods were to be delivered, and that the defendant 
undertook to carry the goods, and deliver them at 
London^ to the plaintiff. The plaintiff averred, that 
the Jhip did arrive at Lo/idoriy and that the defendant 
refujed to deliver the goods to him. The defendant 
pleaded not guilty, on a trial at Guildhall^ before 
lord Hardwicki ; and a fpecial verdifi was found as 
follows ; 

That the defendant was Jole owner of the /hip ; 
that he appointed one Fletcher ma/ler of it ; that the 
plaintiff put the goods on board this Jhip, to be car- 
ried from the river Tagus to London ; where the plain- 
tiff was to pay Jo much freight for the goods, and 
that the goods were to be delivered at the port of 
London^ on the ninth of Auguft^ damages of the fea 
excepted ; which Ull of lading was Jigned b^ the 
majler, and found in hac verba. 

They further find, that the Jhip did arrive Jafe at 
London ; that the plaintiff has made no ajfignment of 
the* goods ; that in September the plaintiff made a 
demand of them, and that the defendant refujed to 

I I 
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deliver them ; and that the plaintiff was ready to pay 
the defendant his freight They further find that 
the goods were Portugal gold, and that to export it 
is an unlawful trade, according to the laws of Par- 
tugaL They laJUy find it to be ufual, when any gold 
is exported from Portugal to this kingdom, for the 
majler of the vejjel to take the whole freight to his 
own ufe, withoat accounting for any part of it to his 
owners, unlejs there be jbme jpecial agreement be- * 
tween them to the contrary, and that in the prefent 
caje, there was no Juch /pedal agreement. 

Mr. SerJ. Darnel^ for the plaintiff, argued, that this [hsI 
does not differ from the common cafe of owners of 
Jl^fps, who, in like manner, as carriers, are liable for 
the majier's neglefi, in rejpefi of freight. Mors and 
Slucey I Mod. 85. 2 Lev. 69. 258. i Vent. 190 and 238. 
An afiion afi;ainjl the majler of a Jhip for damage the 
plaintiff had received by his negligence. It was 
jlrongly injifled upon, that' the a3ton did not lie 
again/l the majier, but Jhould have been brought 
againjl the owners themjelves ; but the court held, 
a^ion lay either againjl the owner, or majler ; for that 
they were both intitled to an aSion for the freight. 
The defendant, in this caje pleaded, that eleven armed 
men came on board him under pretence of prejjing, 
and took away the gold, but this defence was not 
allowed of; the court comparing this to the caje of a 
common carrier. Bofon and Sandfordy Cartb, 58. Sali. 
440. 2 Lev. 258. Comb. 116. I Show. 29. An afiion 
againjl the owners, and adjudg^ that the afiion did 
lie againjl the owner, or majter, for default of the 
majler ; for either of them may bring an afiion for 
the freight. Brandon and Peacock^ at the jittings after 
Eajler Term^ 1 730, 3 Geo. 2. at Guilihally before 
Raymond,, Ch. Jujl. a perfon put tobacco on board a 
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Jhip ; the majler run away with the /hip and tobacco; 
the goods being injured^ the perfon that owned the 
tobacco, applied to the Infurance-Officey and received 
the value of it. The Infurance^Office took an autho- 
rity from him to jue the owner, and the Ch. Jujl. held 
that the afiion lay. This has been likewife the prac- 
tice in Chancery, 2 Vem. 442. 443. A man had 
undertaken to carry goods in a lighter, and the 
lighter was overfet, and the goods damaged ; and a 
bill was exhibited to dijcover the owners. 

Mr. Ahney^ for the defendant, argued, that with- 
out impeaching any of the other cafes, the prefent 
may be dijlingui/hed from them. The verdiS has 
found, among other things, that this trade of export- 
ing gold is an illicit trade, according to the laws of 
the kingdom o( Portugal ; and in this particular trade, 
it is ufual for the majlers to take the .whole freight to 
their own uje, without there is /bme jpecial s^ee- 
ment to the contrary, and that here there is no fuch 
agreement. Alich. 13 Geo. i. in Cane. Burrows^ v. 
jemino [Stran, 733O A fuit was commenced at 
Leghorn^ about the acceptance of a bill of exchange 
drawn there, and the Judges of the court there were 
of opinion, that the acceptance was not juilicient. 
The parties afterwards happening to come into Eng- 
landy the plaintiff brought his aaion here ; but the 
defendant, in whofe favour the Judgment at Leghorn 
was, brought his bill in Chancery ; and Kingy lord 
chancellor, was of opinion, that the court of Leghorn^ 
having a general and proper J urijdidion of the caufe, 
their Judgment was binding and condujive to the 
court here, and thereupon granted a perpetual injunc- 
tion. His lordjhip cited a very remarkable caje, 3 
KebU 785. pi. 34. and cited, i Show. 6. of a per/on 
[14^] tried in Portugal^ for murder, and acquitted ; who 
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coming into England^ was afterwards arrayed at the 
Old BaiUyj according to the jlatutc 35 Hen, 8. c. 2. 
bat pleaded his former acquittal, and it was allowed. 
If therefore, courts here will take notice of the parti- 
cular determinations of the courts abroad, they will 
certainly have regard to the general law of a country, 
declaring any thing an unlawful trade, and not give 
any countenance to anions brought upon Jiidi illicit 
commerce. The owner of a Jhip is to be considered as 
a general majler, and the majler as his jervant. A 
majier is not anfwerable for the afis of his jervant, 
but where he aAs in execution of any audiority given 
him by the majler. Salk. 282. Skin. 625. 

If a jervant abiifes a dijlrejs, he only is anjwerable. 
Hard. 31. my jetvant jells falje jli^, widiOBt my 
commandment ; no afiion lies againjl ne : otherwije, 
if by my commandment. In the prejent caje, there is 
no privity between the plaintiiF and the defendant. 
The defendant is wholly a jlranger to the bill of 
lading, which is made between the plaintiff and the 
majler ; and the freight, as is found by the verdifi, is 
the majler's, and not the owner's. 

The ujage and cujlom of merchants, which is part 
of the general law of England^ and ought to be taken 
notice of by the courts of jujlice, is, that in this caje, 
the majler of the jhip is intitled to the whole freight, 
and the owners to no part of it. The reajbn the court 
went upon, in the ca/e of Bofin and Sandford^ and the 
other cajes cited, was, that the defendants were com- 
mon carriers of goods for hire, and were intitled to the 
freight It is jaid there, that the afiion certainly lies 
againjl them, as they have all the profits, and all the 
recompence ; which is otherwije in the prejent caje, 
neither are theje cajes of an unlawful trade. As hire 
is the ground of the aSion on the cujlom againjl com- 
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iiion carriers, fo is freight againjl the owners of /hips; 
the undertaking is not the undertaking of the owners, 
but of the majler. If the fervant of a carrier carry 
goods without the privity of his majler or his re- 
ceiving a reward for taking them, the majler is not 
chargeable. ATtddleton and FowUr^ Salt* 282. to the 
fame purpoje. Pate and ff^e/i^ Trin, 5 Geo, 2. An 
afiion againjl the Hampftead Jlage coach-man, for a 
Jhirt that was lojl. 

Raym. Ch. Jujl. held, that a fervant, by taking the 
profits, or by a fpecial undertaking, was liable, but 
that the majler was not anjwerable, where he did not 
receive the profits, or by a fpecial undertaking was 
liable ; but that the majler was not anfwerable, where 
he did not receive the profits. 

Mr. Ser). Darnel^ in reply, argued, that this can- 
not be dijlinguijhed from the cafe of Bofon and Sand-^ 
ford} for the very bill of lading gives the owners an 
aSion for the freight; and as this is an unlawful 
trade in the kingdom of Portugal^ it can have no re- 
lation to the contraS between the owner and the mer- 
chant. If a man Jleals goods, and puts them on board 
[147] a vejjel, there is no doubt but the owner would be 
intitled to freight. As to the majler not being liable 
for his fervant, but in the exerdfe of his trade, this 
is in the majlei^s trade, for it is the trade of owners 
of Jhips to carry goods. If a fervant nails a horfe, the 
majler is liable ; a delivery to a fervant in the way 
his majler employs him, is a delivery to the majler. 

Hardwicke^ Ch. JuJl. This cafe feemed at the 
trial, of very great confequence, as it concerns on 
the one fide, one of the mojl beneficial branches of 
the Englijh trade, as it relates to the fecurity that 
perfons have in trujling their gold on board Englijh 
Jhips; and on the otner Jide, as it concerned the 
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Jecurity of owners of /hips that they might not be 
charged by the default of their majlers, further than 
reafon requires. But jince by the aS of parliament 
made lajl je0ions, owners of /hips are liable for goods 
taken in by their majlers, without their privity, no 
further than their interejl in the /hips and in the 
freight, it is not now of /b great conjequence ; as the 
point of law here brought in que/lion, only concerns 
the parties in this fuity and will not affefi any further 
determinations. 

Had this caufe been directly within the reajbn of 
Bojhn and Sandford^ or Mofs and Sluce^ the fpedai 
verdiS would not have been direfied to have been 
found. The/e two cafes are under the like rea/bn« 
as is likewi/e that of Brandon and Peacocky and there- 
fore mu/l be taken for law, not now to be /haken : 
that where there is a trading /hip concerned in a 
voyage, it mu/l be con/idered in the nature of a com- 
mon carrier ; and the owners are liable for the negli- 
gence or fraud of the ma/lers. The/e ca/es depend 
upon two grounds, iir/l, that the owners appoint the 
ma/lers, and /econdly, that the freight comes to the 
owners. Here it is found by the verdifi, that the 
la/l of the/e rea/bns fails, and- therefore it will /land 
upon this /ingle ground, that the ma/ler being the 
owner's /ervant, is liable on that account. 

The fir/l difference attempted to be made between 
this ca/e and the other is, that this trade of exporting 
gold is found to be a trade prohibited by the laws of 
the kingdom of Portugal; but tho* the trade is found 
to be there unlawful, yet the verdifi has not found 
the con/equences of it, whether it might incur the 
lofs of the /hip or a per/bnal penalty on the ma/ler 
only ; and I am not /atisfied that this will make any 
difference. The carrying on, indeed, of a trade, pro- 
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hiUted by the laws of England^ is of material con je- 

3aence, and it is /aid that the parties in that caje 
lall receive no relief, as they are both participes 
criminisy and therefore the law will not give one a 
remedy againjl the other. But if it /hould be laid 
down as a principle, that becaoje goods are prohibited 
to be exported by the laws of any foreign country 
from whence they are brooght, therefore the parties 
jhoold have no remedy or afiion, it would cut off all 
benefit of fuch trade from this kingdom, which would 
[148] be of very bad conjequence to the principal and mojl 
beneficial branches of our trade, nor does it Jeem to 
have been ever admitted. 

The reafon gone upon by King^ lord chancellor, 
in the cafe of Burrows and yemino^ was certainly 
right, that where any court, whether foreign or do- 
mejlick, that has the proper Jurijdifiion of the caje, 
makes a determination, it is condujive to all other 
courts, but I never was fatisfled with the chancellor's 
opinion in granting an inJunSion upon it ; for if the 
obJeSion was an objeSion at common law, therefore 
the parties Jhould have been diJmijQfed, to have taken 
advantage of it there. In the time of Car. 2. a fuit 
was brought on a contrafi of marriage; the Jentence 
of the ecdejiajlical court at Turin was given in evi* 
dence, and allowed to be condujive. 

But tho' a determination in a particular cafe, may 
be binding here, yet that will not make a general 
rule, that their laws are condujive in this kingdom : 
therefore it does not (eem that the unlawfulnefs of 
this trade in Portugal^ jince it is lawful in England^ 
will have any effefi on the determination of this caje. 
The next dijlinSion made is, that it is found to 
be ufual where any gold is exported from Portugal 
to London f that the majler jhould take the frdght to 
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hit own aje» without accounting for it to his owners, 
unlefs there is jbme fpedal agreement between them 
to the contrary. This point, if any, will make the 
material difference, but it. wants to be a little more 
cleared up. 

The bill of lading is found by the verdifi in hitc 
verba J and in it are theje words, to pay freight f9r 
the /aid goods. Now freight being the fruit and earn- 
ings of the jhip, by the rule of law belongs to the 
owners, and the majler is only intitled to his wages, 
and therefore had it jlood on the bill of lading and 
nothing el/e, the court would have taken it, that the 
freight belonged to the owners. But the queJUon is, 
whether the jubjequent finding thn ujage will make 
any difference now ; and as to that, the point will be, 
whether this is to be taken, as a jlrifi cu/lom, or 
for no more than the common prafiice, and that the 
owners only make an allowance to the majler of this 
part of the freight ; for that they pay him lejs wages, 
or on any other conjideradon ; for then it is only an 
allowance of part of their profits to the majler, and 
they are notwithjlanding liable ; and therefore, if tills 
finding of the ujage is to be taken conjijlently with 
the bill of lading, and the reward for carrying the 
gold is freight, and conjequently by the rules of law, 
belonging to the majlers, they are within the caje of 
Bofon and Sandford, 

Pagey Jujl. As to the finding of a ufage, if a com- 
mon carrier, Jhould allow his driver the carriage of 
fome fmall things as perquijites, the majler would 
without all doubt, be JUU liable, and that is only a 
private agreement between ma/ler and Jervant, and 
only a different way of paying his Jervant wages. 

£^f, JuJl. Was of opinion, that as the owner is [\^] 
in general intitled to the freight for goods imported, 
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• 

it jeemcd not to be a proper conjideration for the 
court, whether he is fo in this particalar caje, bat that 
they mnjl go on the general notion of the law in theje 
kind of imidied contrafb, on which afiions are ^- 
lowed againjl carriers and owners of /hips. And that 
as to the trade being prohibited by the laws of Por^ 
tugal^ the right of an Englijh fubjefi cannot be altered 
by tiK general law of any other country, nnlejs there 
has been a particular determination in his cafe. 
Cur» Ordered it to jland over.* 

Marwood on the demife ^Fennel and others 
V. DarrilL Ca. temp. Hard. 91. S.C. 

JN ejeSment a jpecial verdiS was found as follows : Derife to truf. 
That Thomas Darrill^ having one brother and *««• *° *^« "^« 
ir Jijlers, and being Jcifed in fee of the lands in tL'r hdJIIllii 
ouejlion, did by his will bearing date 1 703, devi/e to troft for the ofe 
E. W. and C. ^. all his lands, tenemenU and here- f^^^'f^''^ 
ditaments, to the ufe of them, their heirs and ajjigns ^^^^ ^c^om not 
for ever, in trujl to and for the Jble beneht and behoof be heir and in- 
of his firjl and every other fon in tail male, remainder heritor of D. ft 
to his brother Arthur for life, remainder to his firjl ui^bwiT^aniTro 
and every other jbn in tail male, and for default of to every'other 
fuch ijfue, then to the faid E. W. and C. JV. he gave ^^^'^''^^ 
all his lands, lie. to have and to hold, to the uje of ^°^ont ' 
them their heirs and ajjigns, to and for the only pro- whom the jur^ 
per ujc and behoof of the firjl and eldejl fon of John f«»ni ^«« *" 
DarriU of CoUhilU lawfully begotten or to be be- grji^ 
gotten, not heir at law or inheritor of the real ejlate who wm an in- 
of his father, and to the third, fourth, fifth, slnd every ^"*« ''^^^^ 

* For the further report of thit cafe, fee Ca. temp. Hard. 
194. Judgment for defendant, W, 9 Gn, 1. 

K K 
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the limitation is other Jon Of fooM of the /kid yohn Darrillj and the 

could take Lb fuch uje is limited, be not heir at law or inheritor of 
the life of X>. the real ejlate o( the /aid John Darrill; and if the 
the tot^te^i*^ faid %A» Z)iym7/Jhould happen to die, leaving bot 
and 12 fr. 3. one jon, then remainder to the heirs of the body of 
any of thechii. the tejlator, remainder to the heirs of the body of his 
Ih^ ^^^ brother Arthur, remainder over to his Jijlers and the 
piftt. The court helrs of their bodies. 

saveno opinion, The jury further find the death of Thomas Darrill 
Sat^ wift *^ tejlator, without ijue, and the entry of his brother 
could not take Arthur and his death without ijjue ; then they find 
by will i for a the age of the jijlers of the faid Thomas^ who are heiis 

Sl^fc!'''' ^^ *^ ^^^ ^ *^ tejlator and le/fors of the plaintiff in this 
ejefiment. They alfo find the feversd marriages of 
them ; then they find that Gevrgt Darrill the defen- 
dant is the jecond jbn of John Darrill, of CoUhitty 
and that he was bom in the year 1703. And 
that he has an elder brother Philip Darrill, now 
living, and that the jaid John Darrill the father 
is living, and has in all Jeven fons ; they farther 
find the entry of the defeivdant George Darrill, and 
that he levied a fine and juffered a recovery ; and by 
an indenture for that purpoje, he made particular 
fettlement upon this marriage, and that he had two [150] 
children by his wife ; that he was under the age of 
18, at the death of ifr/iftirr the brother of the teflator, 
and that he was educated in the popijh religion, and 
never took the oaths, nor jbb/cribed the dedaration, 
and that he was a papijl ; diat the tejlator was a 
papijl ; that his brother Arthur was a papijl ; that 
the jijlers, lejfors of the plaintiff are papijls, two of 
them nuns profejjed ; that the other two had taken 
the benefit of legacies left them by this will : they 
find likewi/e the ages of the five other fons of John 
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DarriU^ the father, vi%. John Darriil^ bora in 1704, 
who is a papijly James^ in 1706, a papljl, Nathanael^ 
in 1709, a papijly Thomas^ in 171 1, a papijl» and 
yofiab^ bora in 17139 who/e religion is not foond. 
Then they iind that the lejjon entered and demi/ed 
to the phdntifF, and that the defendant entered upon 
and oujled him ; but whether the defendant is guQty 
of a trefpa/s, they Jabmit it to the Judgment of the 
court. 

The quejlion is, whether the defendant George 
Darrill^ feomd fon oSJobn Darrtllj takes any thi^ 
by virtue of this will, or whether the premijes in 
quejlion, are not vejled in the hf irs at law of the 
tejlator. 

Mr. jeijeant Chappie^ for the plaintiff argued, that 
the defendant could take nothing ; for that tho* he 
were intitled to any thing by the words of the devife, 
yet he is difabled by 1 1 and 12 fV. 3. r. 4. fe£f. 4. 
by reajbn of his being a papijl, as it is found in the 
▼erdia. 

In that zSL there is a dauje which begins in this 
manner. • That afier the 2gth of September ^ 1700, 1/ 
any per/on educated in the popijh religion or profejjing 
the fame^ Jball notj within fix months f after he or Jhe 
fliaU attain to the age of eighteen years^ take the oaths 
of allegiance and fupremacy^ and fubfcribe the declara- 
tionj &f . every fuch perfon Jhalt in refpe£t of him or 
berfelf only y and not tOj or in refpeff of his or her heirs 
or pofierity^ be difahled and made incapable to inherit 
or take by defcent^ devife or limitation^ in pojffiffion^ re- 
verfson or remainder^ any landsy tenements^ J^c. and 
that during the life of fuch perfon f or till he or Jhe do 
take the faid oaths (^r., the next relation ^ being a pro* 
tefiant^ fl>all have and enjoy the faid landsy i^c. That 
this part of the daufe has been determined to relate 
to devifes, f^c. made before the Jlatute. 
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Then follow^ the remaining part of the daoje in 
theje general words. That after the lothof Aprils 
1700, every papijl (fc. Jhall be difabUd^ and is hereby 
made incapable to purcbafe either in his or her own 
namey or in the name of any other perfon or perfons^ to his 
or her ufe^ or in trujl for him or her^ any manors^ lands, 
profits out of lands J tenements^ C^r. and that all and 
fingular ejiates^ terms^ and any other interefts^ or profits 
whatfoevery out of lands ^ after the f aid tenth of April 
to be madey fuffered or done^ to or for the ufe or behoof of 
anyfuch perfon^ or upon any truji or confidence, mediately 
or immediately^ to or for the benefit or relief of any fuch [151] 
perfon^ fl)all be uttgrly void and of none effehy &r. 

That they found themjelves opon this latter part 
of the dauje ; that here being no reference to any 
particular manner of conveyance, the dijabling is 
general and extends to purchajes of all kinds made 
to perjbns within this aft. The word purchafe is a 
known term in the law, and jignifies any ejiate not 
cajl upon a man by a3 of law. I Inji. 18. 

That this devi/e will come within that dauJe as 
it is found to be made in 1703, which is jubjcquent 
to the a5. Secondly, that tho* the defendant were 
not difabled by aft of parliament, yet he could not 
take under 'this devije. The words he claims under 
are the limitation to the (irjl and eldejl jbn oijohn 
Darrilly not heir at law to his father, which are wnolly 
uncertain and therefore void. The father is found to 
be living, and therefore can have no heir at law at 
prejent, and the elde/l jbn is exempt from that de- 
jcription ; for nemo ejl hares viventis. 

Hob. 29. The father devijed that all his lands 
jhould defcend to his jbn, and if his jbn died without 
ijfue then to the next heirs male of his own name. 
The jbn died without ijfue male; the tejlator's 
brother entered; the daughters of the jbn brought 
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an ejeSment, as heirs at law to the tejlator, and the 
devije was held void ; for that the brother was not 
heir to the tejlator, jince he had grand-daughters by 
his Jon. 

Mr. jeijeant Eyre for the defendant argued, that 
whatever the defendant's title may be, the lejQfors of 
the plaintiff muji jhow a tide in them/elves, otherwije 
they cannot recover. Now the Itfpl ejlate is con- 
veyed by virtue of his will to the tru/lees, the lands 
being devifed to them ; to hold to them to the uje of 
them and their heirs and ajjligns for ever. The tes- 
tator's intention of creating a trujl, appears likewije 
more plainly from the lajl words of the will, viz. And • 
alfo my will and mind is^ that in cafe my perfonal 
iflattj /ball not extend to the payment of my jufi 
debts,, legacies and funeral expences^ that then my 
trujlees fhall^ by rentSf profits^ mortgages^ &c, levy 
and raife fuch fums of money as /ball fuffice for that 
purpofcy which it could not be in the trujlees' power 
to do, unlejs the legal ejlate was vejled in them. 2 
Vent. 311. I Vem. 415. Words lejs Jlrong than the 
prejent have been adjudged to make a trujl in a will. 

The confequence of this is, that the trujlees who 
have the legal ejlate in them, not being lejQfors of the 
plaintiff, the plaintiff cannot recover. 

As to the objefiion that the defendant is not Jo 
particularly dejcribed by the words of this devife, as 
to take by them ; the words are fufflciently certain, 
as to the Jecond Jon, Jince it is Jaid, the eldejiy that 
/hall not be heir at law to his father^ and then goes on 
to the third and fourth fon. And it is afterwards 
Jaid that if John Darrill the father dies having only 
one fon, then remainder over, &c. 
[152] Tho' in jlri£lnef8 of law no one can be called heir Inftanccofifon 
to his father, in his father's life time ; yet the eldejl' 1)^ ^S fcthtes*'' 
Jon is ufually Jo called. BraSi. lib. 2. 85. Fitz. Abr* li/e time. 
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X40. ph 327. A writ of ravijhment of ward fuare 
filium haredem ahduxitj the writ was challenged, be- 
caufe the Jon could not be heir, as his bAixx was 
living ; fed nm Allocate 2 Lev. 232. 

That tho* the dejcription /hoold not be good, as 
to the jecond jon, diere can be no doubt, as to the 
fttbfeqaent limitations, jince they are expreJBly de- 
dared to the third, fbarth, fifth, and every other Jim, 
whereas the fiither has five, and the yoongeji, JoRah^ 
is not found by the verdifi to be a roman catholic. 

That I yac. i. r. 4. has mach the jame diptbling 
words, as the clauje 1 1 and 12 W* 3. and yet as to 
* that a3, it was determined that a perjbn was only 
difabled as to himfelf, but that he might take for the 
benefit of his heirs. ThomAy and FUetwodd^ i o Mod. 
356. Stran. 318. originally commenced in C B. then 
in B. R. where the court was divided, then carried 
up to the houje of lords, where, upon hearing all the 
Judges of England f it was determined, that the defen- 
dant, who was a popijh gentleman educated abroad, 
jhould take for the benefit of his pojlerity. 

In that cajc, Mr. Jujlice Powis dted the caje of 
Pye and G&rge in diancery, 1709, where lord Cnvper 
held, that upon the firjl part of the clauje of this 
Jlatute II and 12 /PI 3. the freehold was in Pye^ 
tM he was not intitled to the profits.* 

That as it did not appear that the youngefl bro- 
ther had not conformed, it could not be prejumed. 
Therefore it is fubmitted that the defendant is inti- 
tled to take for the benefit of his heirs, and tho' he 
jhould not, yet at leajl, jbme of his brothers may 
take, and tho' none of them could take ; yet the 
lejQfors of the plaintiff have no title. • 

* Probably i P, Witt, is 8, although this point does not 
appear there. 
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Mr. ferjcant Cha^U in reply argued, that the 
limitation is to the trujiees, to the u^ of them and 
their heirs, to a farther ufe, that if the defendant is 
not capable, then it will be a refulting trajl to the 
heirs at law, till the next in limitation is capable of 
taking ; but what the plaintiff depends upon is the bjl 
part of the daoje, which is not after the manner of the 
firjl, I Jac. I. c. 4. But here a purchaje jlandsjinglj 
by itfelfy and he is abjblntely excluded in that caje, to 
take either for the boiefit of himjelf or pojlerlty. 

That the Umiution to the thiid and fourth jbn, 
bfc. is no better a dejcription, jince it is afterwards 
Jaid that he jhall not be heir at law to his father. 
The dijlinfiion is, that when an ejlate vefb by de- 
jcent, it may divejl again, but where it vejls by pur- 
cha/e it can never divejl again, i Co. 95, 3 Co. 61. 
and therefore the intent of the tejlator would be dij^ 
appointed, if either of the jbns that take jhonld after- 
wzxdn come to be heirs at bw to his father. 

Hardwicki^ Ch. Jujl. faid, he would give no direfi 
opinion, but break the caje. 
[153] As to the defendant's title two poinU have been 
made, fir/l, that the limitation made by the will is 
not a ^ood limitation, for that the de^ription is jb 
uncertain, that the defendant cannot take by it. 
The Jccondy that juppojing the firjl point to be with 
the defendant, yet he cannot take, as being difablcd 
by II and 12 fr. 3. c. 4. 

The flrjl objefiion feems to have jbme weight, but 
it is worthy of conjideration, whether the limitation 
csm be reduced to a certainty ; for if the intention of 
the tejlator can be found out, the court ii^ obliged to 
follow it. It Jeems a natural conjlrnfiion of the 
words, that he intended the fecond Jon Jbould take, 
provided he did not enjoy his father's ejlate, and the 
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proceeding direffly to the third jon, bears with it a 
very Jlrong implication, that this was his mind, as 
does aljb the provijb that he jhoold not be heir at 
law to his father. It feems therefore, that this fiijl 
limitation may be made certain to the /econd jbn, 
bat if it cannot, if the dejcription of the third jbn, 
&r. is certain, it is equally jlrong and conclujive to 
the lejQTors of the plaintiff, the thh-d, fourth and iifth 
jbns are all firjl, certainly dejcribed, and the only 
thing that can create the leaft doabt, is the fubfe- 
qnent provifo ; and it does not jeem that the third 
jbn &r. are in any manner witUn that : fo that, as 
at prefent advijed, I think this limitation jeems to be 
jofficiently certain. 

Then as to the jecond qnejlion, the caje of Rofir 
and Radcliffe 9 Mod. 167. has put an end to that, in 
which caje it was jblemnly determined, by the houje of 
lords, that the word purcbafi in this jlatute, did com* 
prehend a devije. The conjlnifiion they made upon 
this daufe of Uie a3 was, that all future limitatfens 
and devijes were within this latter part of the daujc, 
and that a devife being a purchaje in jlrifinejs of 
law, a perjbn di/abled by that daufe, was dijabled 
to take by devije. 

As to the relation which this bears to the i Jac. i. 
c, 4. there is no juch dauje in that aS, as what it 
depended upon in the prefent caje. 

Thefe are the objefiions to the title of the defen- 
dant, but let that be what it will, the lejfors of the 
plaintiff mujl recover upon their own jlrength, and if 
no title is jhewn for them they cannot recover. 

The great doubt, as to their title is this, whether 
the devi^ creates a ufe or a trujl, to the jbns oijobn 
Darrillfand I am dearly of opinion, that this is only 
to the ufe of the trujiees, and that they have the 
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legal e/latc, and whoever elje takes under this devije, 
ta^es only as cejiui que truft. 

In anjwer to this, it has been jaid, that this being 
a tnijl for a papijl, the e/late is made void by the aa 
of parliament. As to thb point, it is to be objerved, 
that this is not only a tnijl for the defendant, but 
likewije for the other jbns of John Darrilly the 
youngejl of whom Is not found by the verdifi to be 
difabled to take. 
[154] It has been the conjlnifiion of this aS, that if a 
tnijl is for a papijl, not only the tmjl, bat the legal 
ejlate likewije is void, though in the hands of pro- 
tejlants ; but then the quejlion is, whether this mujl 
not be underjtood, uriiere the whole trujl is for the 
ufe of papljls ; and I am at prefent of opinion, that 
where there is a remaining part of the truji to the 
ufe of protejlants, the legal ejtate yet remains in the 
trujlees for that purpofe. 

The cafe of Carrick and ErringtoHy 9 Mod. 33. 
2 Peer. frms. 361. came in quejlion in Chancery ^ 
upon this point. A man makes a Jettlement of 
his ejlate upon trujlees, to the ufe of the trujlees 
and their heirs, in truJl to i/. for life, remainder 
to the trujlees to preferve contingent remainders, 
with remainder to the firjl and every other Jon of 
j/. in tail ; remainder to B. for life ^ remainder to 
the fons of B. in tail. The tejlator died. J. the 
firjl taker was a papijl, but B. was a prateJlant,who 
brings his bill in Chancery for the profits of the ejlate, 
and makes the heir at law one of the defendants, 
fttg^ejling that the limitation to j/, was void, he 
being a papijl ; and as he had no child, and the next 
limitation was to him, it was a truJl for him ; but 
the lord chancellor Macclesfield^ and afterwards lord 
King, upon a rehearing, were of opinion, that the 

L L 
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trujl to j/. was void, but that the legal ejiate fettled 
in th^trujlees Jlill remained good ; they being tnijlees 
not only for a papijl, but lUeewije for a protejiant ; 
and they held that trujlees for preferving contingent 
remainders, being not only to let the tenant for life 
receive the profits, bat aljfo to make entries, and do 
all things for the prejervation of the ejlate, for per- 
jbns not yet in e/ftf the legal ejlate was good, in order 
to pre/erve thoje remainders, jince the next taker, 
viz, the fon of J, not being yet in effi^ it did not 
appear that he would not be a protejlant; and they 
held that the heir at law was intitled to receive the 
profits in the mean time, during the life of ^. till the 
next remainder could take eff^. Afterwards, upon 
appeal to the Houfe o/Lordsy this decree was affirmed. 

This is a very Jlrong cafe to (hew that the heirs 
at law are not entitled to the legal ejlate, and that 
the trujl being not onlv for the defendant, but aljb 
for any other fon of John DarriUy the youngejl of 
them not being found by the verdifi to be dijabled, 
and there yet remaining a pojjibility that yohH Dar- 
rillf the father, found to be yet living, may have 
more children, the legal ejlate remains in the trujlees, 
in trujl for thofe fons. 

The confequence of this is, that the lejQfors of the 
plaintiff have mijlaken their remedy, for injlead of 
bringing this eje^ment, they jhould have applied to 
Chancery f in order to have got the profits from the 
trujlees, and as at prejent advifed, it feems that they 
cannot recover in this ejefiment. 

Cur, ordered it to jland over.* 



* No further report of this cafe appears. The Stat. 1 1 and 
II ff^iil 3. r. 4. is repealed by i8 Geo, 3. c, 60, Co far as re- 
lates to the dilability of Papifts to inherit lands by delcent. 
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[155] EASTER TERM. 

8 Georgii 2. IN B. R. 

Rex V. Wheeler. Ca. temp. Hard. 

99. S.C. 

R. Fenwichf to Jhew caajc why a Man- MMadamn 
damns Jhoald not go to the defendantt gnnted only to 
as rcgiftcr ofthc GwiMtfryCb«r/ of 2)«r. P?^*^"" 

. ^■' , ,, -i"{ L Iff i_ 1 of jaftice, flee. 

bartty to deliver up all the pablic books, 
records and entries, to one Trotter. It 
came out on affidavit, that Trotter had a grant of 
this office. Jointly with one Hilton^ from the late lord 
bijhopof i)«ri&tfiii; and that Tr^/Z^r furvived Hilton^ 
and by deed poll, the feventh of Auguji^ I73i» ^^ 
made the defendant his deputy for three years, which 
expired on the jeventh of September lajl, and that was 
the ground of Trotter^% application for this Manda- 
mus ; but it appears now upon affidavits, that the 
parties entered into an agreement, in writing under 
their hands, but not jealed, for fHfeeUf^% beins their 
deputy for three years more, and that IVheeUr has 
brought a bill in equity for the jpedfic performance 
thereof, which is now depending in chancery, and is 
to be heard next term. He jaid theje writs are not 
ex dehito juftitia^ but at the difcretion of the court; 
and he admitted a caje cited by Mr. Parker upon 
the motion, where a Mandamus was granted in the 
like cafe to the regijler of the bijhop of Hereford^ 
but that it appeared in that caje, that the office had 
been recovered in an ajjiije; and bejides, this can 
have no determination on a Mandamus^ and Trotter 
might have applied to the bijhop's court. 
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Mr. Strange f for the Mandamus^ cites I Sid. 31*^/. 
7. A Mandamus to the town clerk of Nottingham^ to 
deliver books, C^r. to his juccejQjbr. The King and 
Powil^ Alich. 12 6^0. X. Mandamus to a former 
mayor to deliver records to the focceeding* mayor. 
The King and fPHdman^ Aficb. 4 Geo, 2. Stran. 879. 
Mandamus to the clerk of the Blackfmith's Company ^ 
to deliver the company books to his juccejfor. 

Lord Hardwicke. The only material thing that 
has been jaid for this Mandamus is, that Trotter 
appearing to be the legad officer, is entitled to this [156] 
Mandamus f ex debito ju^itia ; but I do not jee that 
every officer that is rightfully the officer, though he 
has been dijeijed, is entitled to it ex debito jt^iti^. 
The reajbn why we grant theje writs, is to prevent 
a failure of Jujlice, and for the execution of the com- 
mon law, or of Jbme jlatute, or of the king's charter, 
and as a private remedy to the party, except on the 
jlatute of queen Jnne;^ and that Jlands on another 
footing. Nay, the old cafes went fo far as to refuje 
a Mandamus in all cajes where an ajjiije lay ; and 
though the court is not fo jlrifi now-a-days, yet it 
jhews in what light theje writs are con/idered now. 
Here there does not appear to be any failure of Jus- 
tice, but only a dijpute about a private right If you 
jay this is a dijjei^n, you may bring an ajjiije. In 
the cafe ofFincenty a Mandamus was prayed to oblige 
the bijhop to grant a licenfe for preaching, to a lec- 
turer, and the court did not enter into the quejlion, 
whether that were a proper injlance of granting a 
Mandamusy but refiifed it, becaufe a difpute was then 
depending whether Vincent was intitled to the lec- 
tureship. 

Lee^ Ju/l. The having a legal right to this office, 

* Slu^tre^ 9 Asme c, 20. 
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gives no title to the books ; for if fFbeeUr has an 
equitable right, it will bar the le^l title, jb that in 
this caje, it cannot be faid that Trotter is entitled to 
the books ex dtbito jujiitia. 
Cur. difdiarged the rale. 

Pariflies of Chefham in Bucks v. Stepney 
mMiddlefex. Ca. temp. Hard. loo.S.C. 

MR. Draper moved to qoajh an order for re- Oider quaihcd 
moving one Jackfon^ and his wife and chil- ^ onccrtainty. 
dren, from Chejham to Stepney. He obf efis, that the 
Jajlices jlile themjelves in the order, juftices for the 
county aforejaidj which is quite uncertain ; for that 
both Middiefex and Buck% had been mentioned in the 
preceding part of flie order, jb that it does not appear 
whether they were Jajlices for Bucisj which they ought 
to be ; bat it is quite uncertain. Secondly, That the 
adjudgment of the order is not direfi, but by way of 
recital ; Whereas complaint has been made to us^juf- 
ticesfor the county afore/aid. And we do adjudge^ 8ic, 
Mr. Piljivorthy contra. As to the fecond objefiion, 
he jubmits it upon the words of the order, that it is 
a plain adjudication ; and as to the firjl objefiion, 
he jays, that unlejs the court will prejume that this 
order was made by the Jujlices of Middiefex^ it mujl 
be, of necejjity, thoje of Bucks ;*znA the court will 
not prejiime they are Middiefex ^n^ic^^ but the con- 
trary; becaufe what has been done could only be 
done by Jujlices of Bucks ; and to that purpoje he 
cites a caje of the parijhes of Hor/ham and Henfield. 
Pafc, 5 Geo. I . where it was uncertain, upon the words 
of the order, which was the parijh that made the 
complaint, but th^ court held that it muJl be intended 
[157] to have been made by the parijh which was aggrieved, 
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and where the paupers were refident, and from whence 
they were removed. 

Lord Hardwicke. As to the fecond objefiion, Tho' 
the Jlyle of the order is a little incorrefi ; yet we jhould 
not be too JlriS in foch cajes, and the word adjudge 
being in thb order, it is jbifident But, as to the firjt 
objedion, it has not been anjwered ; and I think it 
is abjblutely uncertain to which county the word a/are* 
faid refers : if to the county lajl before mentioned, that 
is Aftddlifix^ and they have no jurijdifiion ; for the 
power b only given to the jujUces of the peace from 
whence the perjbn is removed, and this court can in- 
' tend nothing in thb cafe, but mujl take the order as 
it appears, and it not appearing to be by the Jujiices 
of BuckSf it is a bad order. Nor is this caje like that 
quoted by Mr. Piljivorth ; for if that was a com- 
plaint by both parijhes, it was but df the more weight; 
or if the other parijhes Joined in the complaint, it 
jhall not prejudice the complaint of the parijh which 
oudit to complain, and did jb. 

Kule to quajh the order made abjblute. 

Gordon v. Halpen anJ his Wife. 
Ca, temp. Hard. 101. S.C. 

WdTfed M^' JPf% moves, that the wife may have l^ve 
iepanteiy from J^^-L to plead jeparately from her hujband. Her 
her httiband. ejlate is jcttled upon her, which fettlement is confirmed 
by a decree in the Hou/i o/Lords^ to be for her jepa- 
rate maintenance, only her ejlate is made liable to 
anjwer all a£Uons brought againjl the hujband on her 
account; and this is a flditious demand in the 
plaintiff, fet up by the connivance of the hujband, 
and that he will let Judgment go by default, and Jo 
Jhare with the plaintiff what Jhall le recovered. 
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Hardwiehf Ch. Jujl. We cannot allow yoa to 
/ever in plcacUng : yonr bejl way will be to plead in 
die name of hojband and wife ; and if the hnjband 
jhoold dijavowy and that be contrary to the order of 
the Houji of Lords^ yoa will know how to enforce 
that order ; bat we can do nothing in it. 



M' 
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Arglis V. Heafeman. Ca. temp. 
Hard. loi. S.C. 

R. Marjh moved to qoajh am order of feJIions Onier for dif- 
made for discharging an apprentice. Firjl ^*5JJ"j|„*f^*£ 
esKeption; this is an original application to the jc ~ "^'""*- ** 
/ions» whereas they have no original Jarijdifiion ; the 
Jorijdifiion in thefe cafes, arijes from jlatote 5 EU%. c. °>*^^« 
4*/ 35' ^^^ ^^ Garth. 198. the King and Gatefyy an 
order qaajhed for goins originally to the je0ions ; 
which cajc is aljb in 5 mod. 138. Second exception. 
' If the jejtons have an original jurijdifiion ; yet it is 
limited upon the appearance of the majler, or /ome 
default made by him, which ooght to be jhewn in the 
order^ and nothing of that appears on this order. 
[158] Third exception : The Jori/diaion in this caje is not 
rightly exercifed ; for the reajbn they give, and they 
are bound to give a reajbn, is for unkind ufagi from 
the ma/l^r. Now the aft gives them Jorifdifiion, if 
the majler mifufe his apprentice, or ml intnat him ; 
and the alleging ankind ufase comes not op to that ; 
and the order Jays further, tiiat the majler refujes to 
continue him in his fervice, or to entertain him ac- 
cording to the indentures, which will not make it 
better ; for in the caje of King and Dawi^ Trin. 12 
G^o. I • Stran. 704. an order Jlated, that the majler dc- , 
dared he would not take his apprentice again, and held 
to be no /ufficient reajbn ; and the order was quajhed. 
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Mr. Piljworth^ contra. As to the firfl obJeSion, 
there have been jeveral rejblutions contrary to that of 
the King and Gatily^ and particularly in the caje of 
the King and Johnfony 2 Salk, 491. it was jblemnly 
jettled that the jeQions have original Jurijdifiion, 
notwithjlanding die words of th^ aji. As to the 
fecond objefiion, he dted the caje of DiUan^ i Salk, 
67. and Ditton's caje, 2 SaU. 490. but on looking 
into them they appear to be direSly againjl him. 
And in the caje ofDittmj it is faid that the afi majl 
have a reajbnable conjlrufiion, jo as not to permit the 
majler to take advantage of his own objUnacy. As 
to the third objefiion he jays, that the afi leaves it 
to thejujlices* difcretion to dijcharge, if they jee cauje. 

Lord Hardwicki. As to the flrji objefiion, the later 
ca/es have been, that the jcjjions have original Jurif- 
difiion ; and though it were to be wijhed that private 
Jujlices had a prior Jarijdifiion, as being lejs ezpen- 
jive ; yet I think it is a right determination upon that 
a3, that the jejjiions have an original Jurijdifiion ; for 
the application which the a3 direfis to be made to a 
private Jajlice, jeems to mean only to arbitrate and 
accomodate the dijpate. The jlatute fays, if he can- 
not compound the matter, he is to take bond for the 
psirtys appearance at the jcQions, jb that they are 
not to take it up by appeal. As to the fecond ob- 
Jefiion, I think it is not to be got over. In cajes of 
convifiions, appearance has always been held necej^ 
fary, but in cajes of orders in general, the court, b 
many cajes, will prejume omnia rite effi a£fas and that 
dijlinfiions between orders and convi£Uons, was con- 
firmed in the caje of King and Lloyd^ in lajl term, re- 
ported airf/ p. 142, this edit, ; but then that prejumption 
is only in cajes of orders upon jlatutes, which do not in 
exprejs terms, require an appearance : but now we are 
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opon an a3 which gives the Jujlices an authority to 
proceed opon the appearance of the party, jb that it 
is made an ejentlal reqnijite by the aji to found their 
jori/difiion. As to the third objefiiony in general, it is 
not necejQfary tofet oot the reajbn of their Judgment, 
but here the aS requires it t and it is rightly /aid, that 
ufing unkindly is not fuch mijujage as is intended by 
the aS ; and if the foUowing reajbn, his refojing to 
. continue him in his fervice, is to be anderjlood as an 
[159] abjblote refufal to let him continue with Um, and not 
only as a refiijal to entertain him according to his 
articles, that neither will be a ground for this order, 
becauje the Jujlices have a power to compel the majler 
to take him again, as was done in the caje of the King 
and Davie. However, this Is ihore doubtful, but on 
the jecond obfefiion, the order mujl be quajhed. 

Rex V. the Inhabitants of All-Saints and 
St. Mary. Ca. /^/«r^. Hard. 105. S.C. 

THESE parijhes were indificd for not repairing Thingi neceT- 
the highway, and have demurred to the in* iatyto^^c^out 

difiment in *n indiA- 

Mr. Marjh^ in behalf of the parijhes, takes jeveral paring the 
exceptions to the indifiment. Firji exception, the bigh-wayt. 
names of the grand Jurors are not /et out 2 Roll. 
Abr. 82. and 2 Kib. 470, ca, 61. but the indifiment 
being read it appears their names are jet out Second 
exception, that the indifiment is not /ufficiently cer- 
tain in fetting out the length and breadth of the road ; 
for it jays only, containing by ejUmation about 16 
acres in length, without mentioning 'the breadth, 
a RcU. Abr. 81. pi. 4« Third exception, that there are 
three parijhes Jointly indified, thO* it is a jeparate 
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offence. Style 157. Fourth exception, that it don't 
appear that thefe parijhes are bound to theje repairs ; 
for it don't appear, that .the road is in any of the 
parijhes; nor is there a Jufficient prejcription laid to 
charge them otherwije ; it being only /aid they have 
tan ufid and accuftmmd to repair, and not jaid,yir 
tinu biyond numory. 

Lord Hardwicki. I don't jee opon this lajl ez* 
ception, how this indifiment can be maintained. The 
parijhes are an ecdejiajlical divijion \ yet they are of 
common right bound to repair the roads, and there* 
fore 'tis fufficient to Jhew that a way lies within Juch 
a parijh, and is out of repair, and to pray procejs 
againjl the inhabitants. Now here it appears, that 
this highway is within the liberty of Derhy^ but it 
don't appear that the three parijhes are widiin the 
liberty of Derby i it is only faid they are within 
Derby i and even if theJe words did Juffidentlyjhew 
that, yet it would not then appear, diat they are all 
widiin the liberty, Jb as to make them a vQl : and if 
that appeared too, it Jhould be Jhewn likewije, by 
what means they are chargeable. But it don't ap- 
pear upon this fodiftnent, that any part of this road 
is within the parijh, /o that it is bald upon this ex- 
ception. 

J^^^j Jajl* I am of the fame opinion, and I Jhould 
think too, that the indidment is bad upon the Jecond 
exception, for if the breadth don't appear, how can 
the court Jet a proper fine ? 

All agreed, that it is bad on the lajl exception. 

Judgment for the defendants. 
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[160] Rex V. Neal. Ca. temp. Hard. 106. S. C. 

INFORMATION in the nature of a quo warranto laibfinatioB for 
againjl the defendant, for exerdjing the office of ^Sf^r^^L 
majler of the Coopers company. It fets forth that of the^cooper"! 
there is a company of coopers, and that the majler company; be- 
thereof is an officer of public trujl, and that defendant ^"^ l^'^^ 
took upon him to execute the office, &f f . ^^g^ o/mtft. 

Defendant has demurred to the information, and 
there is a Joinder in demurrer. 

Mr. Bootle^ for defendant, has only this exception, 
that this is not Jiich a public office ; for which ji quo 
warranto lies. 

Lord Hardwicki. But how can we allow of that 
exception now ; Jince the information lays it to be a 
public office of truJl, which you have confejjed by 
your demurrer. 

Stock and Huggins v. Smith. Ca. temp. 

Hard, 106. S. C. 

MR. Marjb to Jhew cauje, why an attachment Court will not 
Jhould not ijfue againjl the defendant for not 8»"<^ **^^- 
performing an award, which is made a rule of this ^^^o^^Jf 
court He Jays they have liberty by the JUtute 9 and an award, if the 
10 ^. 3. c. 15. which injlitutes this Jummary way of P^^^jf^? 
enforcing awards, to complain of any undue prafiice d^" upon it.^~ 
in making the award, at any time within the next 
term after it is made ; and in this caje one of the 
' arbitrators was not Jummoned, nor the defendant 
Smithy one of the parties. 

Mr. P^ri/r with him argued, that where an award 
appears to be unreajbnable, tho* an a^on of debt 
may be brought upon it, yet the court will not grant 
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an attachment, as was determined in the caje of fFil- 
mot and j/Uen^ Pafch. 4 Geo, 2. 1 Barnard, 46 1 • Now 
here the arbitrators have charged as with the value of 
the goods, when we afied only as fadors : He jays 
likewije, and produces an affidavit thereof, that the 
jdaintiiF has made his elefiion in fuing out an aSion of 
debt, and is not therefore intitled to an attachment. 

Mr. KettUby contra. As to the afiion of debt 
which is brought, he fays, 'tis as reajbnable to grant 
an attachment notwithjtanding, as the feveral reme- 
dies which are allowed upon mortgages, Jbch as a 
bill for foredofure, an adion upon the bond, and an 
ejefbnent to get the pojfejjion ; which are allowed to 
be all made uje of at once. He cites i Salk, 73. ca, 12. 
pending an attachment for non-performance of an 
award, an aRion of debt was jued, and the court was 
moved that he might not proceed both ways. And 
it was likened to the caje where the court /lays 
afiions on attomies bills, while the matter is under 
reference before the majler; bat the court denied 
the motion, and took this diverjity, that where they [161] 
relieve the party, by way of Amends in a jummary 
way, as in the injlance put, it is reajbnable, but 
otherwije in the cafe then in queJUon, where the 
plaintiff has no Jatisfadion upon the attachment 
He aljb cites Rickardfin and Chancejj Mich, 1730, 
I Barnard. 386. where plaintiff had Judgment in an 
afiion of debt upon an award. And die regularity of 
the Judgment being under reference to the majler, an 
attachment was applied for ; and granted, not^th- 
flanding this objeftion. However, ixmen the Judgment * 
was reported regular, they jlopp'd the attachment. 

Lord Hardwicki, I am jatisfied you ought not to 
have an attachment, while an aflion is pending ; and 
this is not like the j^veral remedies allowed on mort- 
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gages; for they are for different purpojes, as the 
ejefiment, to gain the pojfeljion of the land, the ac- 
tion on the bond, to recover the money, and the bill 
is for foredqfing the equity of redemption. They are 
all remedies which the party is intitied to by courje 
of law, and need not the leave of the courts. Now 
in this caje there are two remedies, one by afiion to 
which you are intitied by courje of law, but the other 
depends upon the dijcretion of the court, and both 
are for the very fame purpoje, viz. for the money 
awarded; for the court will not deliver the party 
from an attachment till he has paid the money, and 
the cafes cited are agreeable to this dofirine, for in 
Richard/on and Cbancey^ during the jUy of his Judg- 
ment he had lojl the fruit of his a&ion, fo in the caje 
in Salt. 73. No afiion was depending, when the 
attachment was granted, tho^ in that caje I jhould 
have thought it conjiderable, whether when he had 
got bad to his afiion, the court jhould not have jlopt 
uie attachment ; but however, the attachment diere, 
was granted before any afiion brought. 
The rule mujl be difchargcd. 

Kempton on. demife of Boyfield 'z;. Crofs. 
Ca. temp. Hard. 108. S. C. 

IN ejefiment for the refiory of the parijh church of ExemplUication 

JVandJwortb^ tried at the lajl aj^es for Surry ^ of the ^a of 

plaintiff made title under a term of years from the b^?„^S 

adminijlrator of Edward Sahvay^ with the will an^* tndon with the 

nezed ; but he did not produce in evidence the letters I?'*" annexed is 

of adminijlration themfelves, only an exemplification dLiM^to prove 

thereof under the archbijhop's feal, which was in this the dtie of the 

manner, ** To all chrijlian people to whom fie. greet'' •<*«*«"totor. 
ingy knew ye^ that having fearched our regifttn and 
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• 

affs^ iic. we bavi JUfmfired^ that m tbt day •f 

a power was iffued to to admntfier too 

goods of dicoafidy according to bis will^ bo' 

caufi no executor tbereofwas appointed^ tbe tenor of 
wbicb will bere be as follows [fetting out tbe will fen- 
batim.'] Given under our arcbieptfcopal feal^ &r.'* 
Which the Jadge of ajjize, Mr. jujUce Reeve^ allowed 
as ffood evidence, A defence was made by the de- 
fendanty and a veidi£l for the plaintiff. And now 
Mr. Lacy for defendant moves for a new trial, and [162] 
objeds, flrjl^ that the certificate or exemplification, 
was not faihcient to prove the adminijliation, bat 
that the book wherein Uioje afis were regijler'd ought 
to have been produced, as in Garrett v. Lifter^ i Lev. 
25, and 5. u. in I Keb. 15. and in Peafeliis Cafcy x 
Lev. loi and S. C. i Keb. 509, whereas this is only 
a redtal of an adminijbration in an ezempliiication of 
a will. The fecond objefiion is, that the affidavit 
on which they moved againjl the cajual ejedor was 
upon the late afi of parliament, that Jo much rent 
was behind and no dijlre/s on the premijfes, but when 
they came to trial, diey dejerted that pretence, and 
Jet up another title, which mijled us, who were come 
to make defence on the footing of their affidavit 

Lord Hardwicke, The granting .adminijlration is 
the afi of the ecdejiaJUcal court, who are the proper 
Judges ; the proof of that a3 is by the adminijlra- 
tion itjelf, (which can only be denied by denying the 
feal,) or by a copy of the afis of court, or by an ex- 
emplification thereof; Jo in the court of chancery and 
this court, exemplifications under Jeal are Juffident 
evidence ; as being under the Jeal of the court, and 
not like a certificate made by an officer. Now this 
exemplification does not exa&ly correjpond with the 
form of exemplifications in this court ; for here we 
Jet out the record in bac verba'; and this is only a 
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icdtal of the fafi, but however it imports an inj^xi" 
musj Jo that I think it will depend on their manner 
of exemplifying, for if this is their form, I jhoold 
think, in fobflance, *tis well enough. 

As to the other matter, 'tis a matter of irregularity, 
and it jeems to me to be fo, but I doubt you have 
waived it by making a defence at the trial ; for if 
there had been an irregularity in Jerving the ejefi- 
ment or the notice of trial, the making defence would 
have cured it. 

Pag^9 Jofl- Doubts if the afi intended to bar the 
plaintiff of making anv other title ; but fuppoje it 
does, yet this is waived by your defence. 

Probyn^ Jujl. Doubts, whether, when you have 
brought tUs ejefiment upon this afi of parliament, 
the oefendant need come prepared to make any other 
defence ; for this is a particular /ort of eje&nent ; 
but then you jhould have made no defence. 

Lte^ JuJL I don't jee but, notwithjUnding the dl- 
refiions of the afi, the plaintiff may injijl on any 
other title ; but if he does, then he has not made a 
regular jervice for Juch an ejefiment, but then your 
making defence waives all that ; jb that I think this 
Jhould be a motion for irregularity rather than a new 
trial. The other matter mujl depend on the prafiice 
of the ecdejiajlical court ; the cafes certainly are that 
producing Uie books with the entry is Jufiident with- 
out Jhewing the letters of adminJJlration, and this 
injlrument purports an inJ^iiimuSf and has the credit 
of the office Jeal. 

Cur. Mention it again and get Jbme of the regis- 
ters from Do^or'S'CommaHS to attend. 
[163] Accordingly, at another day, Jeveral perfons from 
Do^of^S'Cmmons did attend, and were ajk*d, and de- 
clared, that the cujlom was always in the prerogative 
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coart, in cxempUfications of general adminljlradoo, 
to jet out the letters of adminijlration in bac verba; 
but in caje of /pedal adminijlradons, as admini/ba- 
tions with the will annexed like this, they redte the 
entries in their books, and fet out the will verbatim ; 
and their aiHdavits to the fame jporpoje were ready ; 
and they produced two exemplifications with the will 
annex'd, upon the executor's renouncing, which were 
aljb in the Jame form, and one was dated in 1729, 
and the other in 1 732. But Mr. Rujbwortb^ who was 
regijler of the court of arches Jays, their way is to jet 
out verbatim whatever is exemplified ; but he Jays 
they Jeldom or never havefpedal adminijlradons, and 
very few others. 

So the court thought the evidence was properly 
allowed at the aj|izes, and therefore would not grant 
a newtrtaL 



Denham-Parifh 'z;. Dalham-Pariih in 
Suffolk. Ca. temp. Hard. 1 10. S. C. 

Apcffonmay A N Order was made foT the removal of One ^F^/ffT 

gain aiettie- J\^ anj his wife from the parijh of i>tf Zfrtfin , to die 

to^S^ScSaT ?^ of Denbam in Suffolk^ which was codirmed by 

pUce \ bttt it the fejjions ; and the cafe appears upon the order to 

maft confift of be, that Walker Mred a farm in the parijh of Denbam^ 

» ^^.^ it *o^ P**^ ^^ «^«» ^^^i ^ continuance there, which 
• (ort of town- was from the year 1725 to the vear 1730, and that 
ihip or viU, he afterwards hired a farm of /i 50 per annum^ in a 
Z^^^^U P^*" ^^^ Soutkwood'Park^ which is an extra paio- 
appointtd!*^ chial place, conjijlhig of two houjes and 300 acres of 
land, and has no officers for the poor ; and the JujUces 
adjudged, that he could not be ren^oved to that place. 
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and fo remove him to the parijh of Denham^ as the 
place of his lajl legal Jettlement. 

Mr. Strangi moved to quajh the/e orders in behalf 
of the parijh of Dinham ; for that it was determined 
in the cafe of Stoke-lam and Dolting^ HiL 1 1 Jnny For- 
tefciu 219. that by virtue of the jUtute of 13 and 14 
Car. 2. c. 12. fiif. 21. the Jujlices may exerdje the 
powers of removal given by the 43 Eli%, c. 2. in all 
extra-parochial places containing more hoojes than 
one ; and the fame determination was in the caje of 
the King and Inhabitants of Ruffbrdy Pafc. 8 Gio. i. 
Stran. 512. C^ 8 M^d. 39. S. C. 

Mr. Abnejy in fupport of the orders, ai^ed» that in 
the caje of Stoke-lane and Dotting^ he allows the court 
did fo determine; but not abfolutely in all extra* 
parochial places conjijling of more houjes than one ; 
but with this rejlrifiion, fo as to come under the de- 
nomination of a vill, or town/hip; and in the cafe of 
the inhabitants of Rufford^ the Mandamus called it a 
vill, and they returned it to be an extra-parochial 
place, which return was held bad ; becaujc, jaid the 
court, there may be 500 houfes. He cites a cafe of 
the King and Inhabitants of Behuoivy 2 SeJJims Ca. 
[164] I T I . M. 1 05. where it was Jlated that the extra paro* 
chial place had two houfes, the duke of Rutland* s jeat, 
and an ale-houje, and the order was quajhed as not 
being a vill. 

Mr. Filmer^ with him, faid the definition of a town 
or vill, according to Finch^ p. 80, is containing ten 
families : according to i mod. 78. it is where there 
is a tithing man or conjUble ; and according to the 
I /»/?. 115^. Villa eft ixpluribus manfionibus vicinata^ 
et collata ex pluribus victnis. 

Lord Hardwicke. Before the cafe ofStoke-lane and 
Dotting^ 'twas generally taken, that no fettlement 

N N 
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coald be gained In an extra-parochial place ; bot in 
that cafe the court were all of opinion, that the daoje 
in the jUtute of Car, 2. might extend to give the 
Jujlices a power to appoint officers in extra-parochial 
places, provided 'twere Juch a place as could come 
under the notion of a vill. That conjlmdion feems 
to be a pretty liberal conjlnifiion of the Jlatute ; for 
upon reading the daufe, it appears to extend <mly to 
juch vills as are parts of large parijhes ; but however, 
the court then thought extra-parochial places within 
the equity of it, and I believe my lord Parker meant 



ijlii^ of more houfes 
e, fo as to come under 
lis meaning was juch 



by extra-parochial, places con 
than one ; but he added likewi 
the notion of a vill. So that 
places as were vills, and I can't fee we can call this place 
a townjhip, or a vill, nor do I know how it can be pre- 
dfely fettled what is a vill, but mu(l be left to the 
court upon the drcumjlances of every cafe ; and there- 
fore as this place don't appear to be a vill, I Jhould 
think the order is right. 

Pogiy^M^. If this had been a decayed vill, it Jhould 
be ]b jlated fpecially. 

Probyriy Jujl. The leajl divijion that I remember to 
be known in law is a tithing, which conjijb of ten 
houfes or families ; and how can we underjiand a vill 
to be lefs than that I think it jhould rather be un- 
derjlood to be between a tithing and a townjhip. 
The Jlatute of Car. 2. at flrjl, related only to the 
northern counties, and was extended afterwards to 
other large counties, as being within the fame equity. 

Lii^ Juji. It is now generally fettled, that jujlices 
may appoint overjeers in extra-parochial places, but 
that is always on this foundation, that the place mujl 
be a town or a vill. The notion of a vill, or a tithing, 
is a place conjijling of ten families as a civil divijion, 
and as having a conjlable. Now here I Jhould not 
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think it n€ce0ary upon the jUtute to be confined to 
either defcription ; but then it ought to be a place 
at leajl that has the reputation of a vill. Here is 
only two houjes, Jo that as it don*t appear upon the 
order, I don't fee how we can conjlnie this to be a 
vill within the jUtute. 

Per Cun The order is good ; jb the rule was dis- 
charged. 

[165] Rex V. Francis et al. Stran. 1015, and 

Ca. temp. Hard. 113. 

THIS cafe was flrjl argued In Mcb. 8. do, 2. To make a 
IndiSment agalnjl the fix defendants for rob- ^^''iJj^^^^ft 
bing one Cox in the high road, putting him in fear, be a taking 
was tried at ff^ells in Smurfitjbire^ before Ch. baron ^» the peHbn 
Reynolds, at fummer ajfues, 1732, who ordered a J^^tf^^^^^SlJ 
fpedal verdid to be found ; which was thus as to not neceflary 
the material parts. The Jury do fay upon their thatthe ftar 
oaths, that the fald Samuel Cox, travelling on horfe- ^^ul to^thT 
back, on the king's highway, to Somer ton- Fair, in taking; for if it 
the Jaid county oxSomerfet, on a place called King's- tccompaniet it, 
down-Hill, in the faid county, and upon the day, &c. The^^rds"L 
jaw the faid Francis, iic. in company together ; one mnd then mm- 
of whom was then lying on the grouncf; and that ^*^^ ^^^ °ot 
the faid Samuel Cox then and there pajjed by them ; ^^^^e ^""in 
and that one of them (but which the Jury do not fpedal ▼etdias 
know,) called him the faid Samuel Cox, and dejired >< muftbe ex- 
him to change him half a crown, that they might H^l,^^ 
give fomething to a poor Scotchman, meaning one of robbed, was pre- 
them, then and there lying on the ground; that fent at tlie tak- 
Samuel Cox came back, and then and there put his "*^ "^' 
hand into his pocket, and pulled out jbme pieces of 
gold, t/fs. four moidores and a Portugal fitct of gold, 
value three pound twelve. That the faid Cox having 
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thefe pieces of sold, then and there in hb hand, one 
of them, vfs. John Francis^ then and there gently 
Jlruck his, the faid Coys hand, by means of whidi 
jiroke, the jaid pieces of gold, then and there fell on 
the ground. That thereupon Cox got from his horfe ; 
and then and there faid to John Francis f i^c» that 
he would not loje his money jb ; and then and there 
offering to take up the Jaid pieces of gold then and 
there in his prefence, the jaid yobn Francis^ Vc. then 
and there fwore, if he touched the faid pieces of 

Srold, they would knock his brains out ; whereby the 
aid Samuel CoXy was then and there put in bodily 
fear of his life ; and then and there dejijled from 
taking up the faid pieces of gold. And the jurors 
upon their oaths, further fay, that the faid Jd>n 
Francis^ i^c. then and there immediately^ took up the 
faid pieces of gold, and got on their horfes, and rode 
off with the faid pieces of gold ; and that Cox there- 
upon, immediately purfued them, and rode after them, 
for about half a mile. Francis^ Vc. Jlruck him and 
his horfe ; and fwore if he purfued them any further, 
they would kill him. 

Mr. Hujfey for the profecutor argued, that theje 
fafis, as found in the fpecial verdifi, amount to rob- 
bery, according to the definition of it, as given in the 
books. For in Hales PL Cor. 532. 'tis faid that rob- 
bery is a felonious and violent taking away from the 
perfon of another, money or goods, to any value, 
putting him in fear. And tho' the indifiment runs 
a perfona^ yet 'tis not necejfary that it be taken from 
his perfon ; for if it be taken in his prejence, 'tis 
fufHcient, 3 Inji. 69. If a man Jeeking to ejcape, [166] 
for the fafe-guard of his money, cajls it into a 
bujh, which the thief perceiving, takes it; this 
is a taking in law from the perfon. So is Hawk. 
PL Cor. Robbery y Bk. i. Ch, 19*/ 5. where many 
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in/fauices of this nature are put. Ha. PL Co. 533. 
S. P. Now here the verdifi finds, that Cox got 
off his horje, in order to take up the moiiey; 
but that being threatened by them, he dejijled, 
for fear of his life ; and that the defendants then 
and there immediately rode off with the money ; 
Jo that it appears the money was in his prejence, 
and under his care and protefiion, when they took it 
away. And further, as to Cox*s being put in fear, 
I own it is necejfary that the party be put in fear, 
either before the taking, or at the time of the taking. 
Hawi. PL Co. Robbery y Bk. i. Ch. 19. s. 6. And 
here it is found, that after the money was gently 
jlruck out of his hand, he got off his horfe to take 
it up ; and then Francis and the rejl fwore, if he 
toudied it, they would murder him*, whereby Cox 
was put in bodily fear of his life, and dejijled 
from taking it up; and that they took it up: 
Jo that the, taking from him the money was not com- 
pleated, till they took up the money from the ground : 
and before that time it is exprejQly found, mat Cox 
was put in bodily fear of his life : Jo that here was a 
plain taking the money in his pre^nce, putting him 
in fear. — One ajfaulted another on the highway, with 
an intent to rob him. The man rejijied, and was too 
hard for the rogue ; upon which he ran away ; and 
in the Jcuffle exchanged his own hat, which was the 
beji of the two, for the man's hat : and this at Exiter 
ajjiize, was by Eyre Ch. Jujl. held to be robbery. 
This was the fubjiance of his argument ; excepting 
that he /aid that this was at leaj[ done in fraudem 
legis; and therefore, on a Jpedal verdifi, the court 
will conjlrue it a robbery. But the Ch. JuJL faid 
there was no pretence for that, becauje the court 
can't prefume fraud ; and therefore, in Juch cajes, 
the Jury always exprejQUy find it to be done fraudu- 
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lently. Kil, 43, 4, 82. Bot it is not found here 
that the defendants did this injraudem Ugis^ or with 
an intent to commit a robbery on Coxy and therefore 
the defendants mujl be found guilty of robbery, on 
the fafis Jet forth^ or be entirely acquitted. 

Mr. Pratt^ for the defendants, /aid, that from the 
defcription of robbery, it is plain the perjbn mujl be 
put in fear. And dien he conjidered thb verdifi, 
and /aid, that here Cox was not put in fear ; for that 
they dvilly ajked him to come back, and change half 
a crown ; and that though one of them did JlrUce the 
money out of his hand, yet it was done gently ; and 
that the fear ought to be prior to a man's parting 
with his money : for it is abjurd to /ay a man 
parted with his money for fear, which fear came after 
the time he had parted with it. And that here, 
when Cox had parted with his money, and it lay on 
the ground, there was nothing done to put him in 
fear; nor was he in fear when he got off, his hor/e ; 
for then he would never have told Jiz men, he would 
not lo/e his money jb. He owned the next words [167] 
did look /omething like a robbery: but, however, 
by the Jury's findii^, that when he offered to take 
up the money, they threatened to knock out his 
brains, by which he was then put in bodily fear ; 
it appears plainly that he was not put in fear 
before that time ; and though the Jury find that 
Cox was put in fear, when ne offered to take up 
the money ; yet they do not /ay that he was in fear, 
when the money was afiually taken from him ; and 
it appears that he was not in fear, when they rode 
off with the money, for then he would not have fol- 
lowed them as he did, for near half a mile. But 
it is not found that this money was taken away in 
his prejence ; for thoi^h it is found, that when he 
dejijled, the money was in his pre/ence; yet the 
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following words, that they then and there imme- 
diately took it up, do not necejjarily import, that 
the money was in his prefence ; for the word thin is 
of an uncertain jigniflcation, and may mean only the 
jame day. Here has been no cafe cited in point ; 
and this is like the cafe of Harman^ 2 RoL rep. 154. 
which was rather jlronger than the prejent caje, for 
there was an artifice, t/ix. of getting money changed. 
There Harman threatened die profecutor : fo the 
defendants did Cox; and both of them were made 
to rejijl ; and that was held to be no robbery. The 
caje lately tried, before Mr. Jujl. Lei^ was this. A 
rogift upon Salijbury Downs^ drew his pijlol upon a 
man, and offered to Jhoot him, if he did not deliver 
his money, upon which he threw all the money he 
had down upon the ground, and rode off; and, 
being in a great fright, he did not look back, till he 
was got on at fome dijlance ; and then he looked 
back, and faw the man Jlill on horfeback; upon 
which he rode off, and never Jaw the man off his 
horfe; but left him jetting on horjeback over the 
money : and Mr. JuJl. La was of opinton that the 
robbery was not proved. 

Ch. Jujl. That was a matter of evidence, which 
the Jury mujl conjider. 

Lifj Jujl. I was of that opinion, becaufe I thought 
it ought to be proved, that the prijbner had the poj^ 
Jejjion of the money, which in that cafe the witnejs 
could not fwear to. 

Mr. Pratt, 'Tis the taking away a thing from a 
man's perfon againjl his wiU, which makes it rob- 
bery ; and the Jury have not found here, that the 
money was taken away from Cox againjl his will. 

Ch. Jujl. To make a compleat robbery, there muJl 
be a taking from the perfon, putting him in fear. 
So the queJUon is, whether sdl thefe circumjlances 
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are found in this verdid. The taking away the 
money is exfyrejsly found; bat it mo^ be taken 
from him, putting him in fear. So it is to be con- 
Jideredy Aether in this ca]e» Cox was put in fear at 
the time of taking it away : and it is fufficiently 
found that at the time of taking away die money. 
Cox was put in fear ; for *tis not necejary that the 
perjbn jhould be put in fear previous to the taking; [168] 
but if it accompanies it, 'tis Juffident Now I think 
that in this ca/e, when the defendants Jlruck the mo- 
ney, tho* gently, out of Cox^s hand, that was the in- 
ception, and beginning only of the taking ; and that 
the taking was not comfdeat till the defendants 'tO(dc 
the money up from the ground ; by which afi, the 
taking was compleated. And before that faft 'tis 
ezpreJPy found, that Cox was put in bodily fear of his 
life, by their threatning to knock out his brains, by 
which he dejijled from taking the money up. So 
that here was fear accompanying the afi of taking 
the money away : for till the lajl taking, the money 
mujl be conjidered to be in Cox*s pojQje^on. Now, 
as to the other circumjlance of taking from his per- 
fon, 'tis certain, that it is not abiblutely necejfary, 
that it muJl be taken from his perjbn in die Jlrifine/s 
of the word ; for if it be taken in his pre/ence, 'tis 
in legal under/landing taken from his perjbn. So is 
it hem in the cafe of a man's cajling his purje Into a 

bujh. Hales PL Co. S33. SolikcvAft in Salt. 671, 
it was held that if A* is driving cattle on the high* 
way, and one comes and takes them from him, it is 
robbery, which cannot be without a taking from his 
perjbn. But the great doubt with me Is, whether 
in this verdifi, there is juffident found, for us to ad- 
juc^e that this money was taken away when Cox 
was prejent : for if he was not prejent, it cannot be 



Eafter Term 8 Geo. 2. B. R. 281 

a robbery. And if he was prefent, accoiding to the 
above cajet, it will be a taki^ from his per/on, jb as 
to make it a robbery. Now, as to that, the verdifi 
finds juffidently certain, that Cox was prefent when 
the money lay on the ground ; and then it soes on 
thus, viz. and the Jurors, upon their oath, further fay, 
that the faid yobn Francis^ isfc. then and there im- 
mediately took up the faid pieces of gold, i^c» Now 
this laji finding is a dijlinfi daufe from the former, 
and the word then is of an uncertain jignification ; 
and is often made uje of, to fignify the fame day : Jb 
the doubt with me is, whether theje words mujl be un- 
derjlood todenote the fame injlant of time ; for then,by 
necejQary intendment. Cox mujl be prefent ; or whether 
it may be underjlood to comprehend any greater 
fpace of time; for then the finding will not amount 
to the fame as an exprejs finding, that it was taken 
away in his prejence. The word immediately does 
indeed feem to connefi the time more clofely $ but 
the nice dijlinfiion which the court has sdways al- 
lowed of, in matters of blood, makes me very doubt- 
ful. 'Tis not neceJOfary that the taking be found to 
be againjl one*s will ; for that is no definition of rob- 
bery, anid the word violenter imports it. Nor is it 
necejQIary to be found, tho^ it be laid in the indifi- 
ment. And fo is it held in the cafe of putting the 
wordt/ear of death in an indifiment. And this cafe, 
I think, is very dijUnguiJhable from Harman^s cafe ; 
for that was a taking clam zvAfecretei the party not 
being put in any fear, till the taking was completed. 
Dy. 224. h. PL 30. 
[169] Page^ Jujl. Thought there was no occajion for any 
conjlrufiion or intendment in this cafe ; for tho* the 
words then and there might have made it doubtful ; 
yet the word immediately j mujl be taken to be of the 

o o 
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Jamc fenjcy with the word inftantfy; and then the 
taking mujl be in Cox^s prefence. As to the rejl, he 
was of the fame opinion with the Ch. Jujlice. 

Probyn and La Jujl. Were of the fame opinion 
with Pagi, that the words then and there immediately 
feem ]b dojely to connefi the time of the Jlriking the 
money out of his hand, &c. and there taking it away, 
that it mujl be onderjlood to be a taking the money 
away in his prefence : and as to the re^ they were 
of the jame opinion with the Ch. Jojlice ; who» after 
they had done fpeaking, jaid, that it woidd be mate- 
rial as to this point, to conjider, whether the taking 
away the money, b^an from their Jlriking out of his 
hand : for if jb, then the whole mujl be conjidered 
but as one afi ; and at the Jlriking it out of his hand, 
'tis plain he mujl be prejent ; and it isexpreJjUy found, 
that he was likewije prejent after that time* 

Cun Ordered it to be argued again. 

This caje was argued again, in HiL 8 Geo. 2. 
When Mr. Jeijeant Cbappkf pro regi^ fpoke much 
to the Jame tStSL with what was injijled on at the 
lajl argument. 

Mr. Strange centra. Allowed that the taking from 
the prefence of a man was, in the eye of the law, a 
taking from the perfon, Jo as to conjlitute it a rob- 
bery, if accompanied with fear ; but that the prefence 
of a man is not by any means to be prefumed : and 
that if the prefumption^tf/ indifferenter v^ether the 
party was prejent or not, the prefumption ought to 
turn in favour of the prifoners. So is die caJe of Rex 
and Keat. 5 Mod* 288. and Skin. 666. Now in 
this cafe, it is not faid in the verdid, in what manner 
Cox dejijled from taking up the pieces of gold ; Jo 
that for ought appears, he might dejijl, by riding off, 
or Jlcpping ajide out of the way : and then the words 
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then and there immediately took up^ btc. mujl be prc- 
/nmed only to mean and point out, what was the 
next thing done by the prijbneis ; and not to Jhew 
what length and dijlance of time it was, between 
Cox's dejijlingy and the prljbners* taking op the 
money. And the word immediately^ if conjidered in 
oppo/ition to mediately^ makes the caje more dear ; 
for by the word mediately^ it is to be onderjlood that 
there was a mejhe afi done. So the word imme^ 
diately muJl be taken to Jignify, that there was no 
mefne a8 done ; bat 'tis plain, die word immediately 
does not in this verdifi carry the fame' fenje, with the 
words eo inflante : for it is jaid that Cox thereupon, 
immediately purfued them, and rode after them. Now 
'tis to be intended from the wording of the verdifi, 
that Cox was got off his horje, when the prijbners 
took up the money, and rode oif; and yet it is not 
found that he mounted his horfe, and then imme- 
diately rode after them : Jo that notwithjlanding this 
[170] word immediately here injerted, it mujl be plain, there 
mujl be jbme interval of time allowed him for getting 
on his horje. Bejides, the word immediately^ in Lit-- 
tleton's difiionary, jigniiies forthwith^ or by and by^ 
and when the writs are ij[[ued returnable immediately^ 
it is never underjlood that the writ is to be returned 
that injlant ; but as jbon as it reajbnably may. So 
that for any thing that appears, Cox might not be pre- 
jent, when the prijbners took up the money. And in 
Staunf: P. a 27. Hales PL Cor, 533. Hawt. PL 
Cor. Kobbery Bk. I. Ch. 19, s. 5. Styles Rep. 156, 
'tis Jaid that the taking mujl be openly, and before 
his face ; and it appears by the cafe of Rex and Hug' 
gins^ Strange^ 882. and Ld. Raym. 1574. S.C., that 
when there is but a bare pojjibility of the contrary, 
his pre/ence JhaU not be prefumed : for in that cafe. 
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which was an indifimcnt againjl him, for the murder 
of his prijbner Jnu^ 'twas there found by the /pedal 
verdiSy Azt Huggins was one prejcnt in the prijon, 
and jaw Arm^ tic. 6t ad tunc ibidem turned away, and 
that Barnes eodem timpare^ that Huggins turned away, 
locked the door upon j/me; and diere being but a 
bare pojjibility to the contrary, the court would not 
pre/ume that Huggins jaw Barnes jhut the door. It 
was likewije there found that Huggins Jaw Amefub 
duritia imprifinamenti illius ; yet the court would not 
prejume diat Huggins knew j/me to be fub dstritia^ 
lie. the fafi not l^ing expreJJIy found. So neither 
in this caje has the verdifi exprejQIly found, all the 
fafis, wKich conjUtute a robbery. KeL 109. All 
the Judges held that they were confined to what the 
Jury have found pqfitivdy ; and are not to Judge the 
law, upon evidence of a fafi, but upon the &6i, as it 
is found. Plummer*s caje, and in the fame book 79, 
is the like point adjudged ; jb likewije in pag. 66, 
wherefore upon theje authorities it appears that the 
prejence of Cox can't be prefumed from any evidence 
of die fafi ; but that his prefence ought to be found 
as an exprefs fa& 

Cur. Said nothing to it, but that they would have 
it argued again, before all the Judges. 

This caJe was accordii^ly argued before the twelve 
judges. And lord Hardwicke delivered their opinion 
in this term after this manner. All the Judges but 
Carter i Comyns and Thompfony (who are doubtful only, 
and not clearly againjl it) are of opinion, that in this 
verdifi, there is not Jufiicient found, for the court to 
adjudge the defendants to be guilty of robbery, viz. 
that it is an ajfault on the perpn of another, by put- 
ting him in fear, and taking from his perjbn, his 
money or goods of any value whatjbever, as it ap- 
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pcais in 3 lu/l. 68. i Jnder. 116. H. PL Cor. 532. 
Staunf. P.C. 27. and that the takii^ from his prcjcnce 
is in law a taking from iiis perjbn $ ]b is 3 iffft. 69. 
H. PL Or. 533. But what taking jhall be faid to 
be in his prejence, and what not, mnjl ari/e on the 
drcomjlances of the caje found by the Jury. The 
uncertainty of this cafe, as found, b not in the Jlrikfaig 
of the money out of Coj^s hand, but on the taking it 
from the ground ; for the jlriking it gently out of 
[171] Cox^s hand is certainly and pqfidvdy found; but 
then it ig not found quo animo^ the money was Jbruck 
out ; fo that it may be underjlood, that it was only 
a Jimple ajfault, or that it was done by accident. 
But if it had been fodnd that it was /buck out of his 
hand animo furandi ; then, perhaps, upon this whole 
cafe, the fafi might amount to robbefy. But the 
next doubt arijes on the words of the verdifi, where 
Cox dejijled from taking up the money ; for it is not 
found in what manner Cox did dejijl, whether by 

E;oing away, or by ceajing to take it up ; fo that this 
afi remains doubtful. And then comes the next 
part, which is a dijUnfi finding of the Jury. And 
there it is jaid, f^c. which words then and there im'^ 
mediately f are relied on to connefi the whole matter ; 
and to make the finding necejfarily tp import that 
the money was taken away in the presence of Cox. 
But the words then and there^ are certainly of too 
loofe a jignification for it, for they only import the 
fame time, and place, in a general manner, in order 
to lay a venue, or fuch like. But then the word im- 
mediately^ is jlrongly injijled on, as a word which 
excludes all mejhe afis and time ; and therefore, that 
this taking away the money mujl neceJOfarily be in the 
prefence of Cox. But all the nine Judges held this 
word immediately 'i to be of fo looje a Jignification, and 
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not to imply iicce0arily» that the money was taken 
away in Coi^s prejence. For this word does neither 
in iu uje and application, nor in its grammatical con- 
Jlmdion, exdude all mejhe afis or time ; nor in its 
legal jignification, does it necejfarily import it ; for 
in Stevins*s Tbefaurus^ (which is a book of the bejl 
authority) the word immediate^ is rendered by the 
words citi and ceUriter. And Cnvper's DiSionary^ 
renders it by the words hy and by^ and by the words 
fur le champs tic. Bat it is more necejQfary and pro- 
per in this cafe, to con/ider the Jigniiication of this 
word in the legal way. And it is plain, that in this 
acceptation, it is not underjlood to exclude mejne 
afis or time. Nor does the caje in 2 Lev. 75. Pybm 
and AStford^ prove that it ought to be jb underjlood ; 
but if well imderjlood, it Jeems rather to imply the 
contrary, and to mean only a convenient time. So 
is 18 Ediv. 4. fo, 21. pL 31. This word has often 
been made u/e of in jpedal verdifis. In Onebfs caje, 
Trin. 13 Geo. i. 2 Strange 766. it was made uJe of 
four or five times, and applied in different /enjes. 
And in Afawgridge*s ca/e, KeL 1x9. this word is 
twice made u^ of, with words to explain it ; and 
both times in different jenjes. For in the flrjl 
place it is /aid, without any intermiJdion ; in the 
jecond place, it is explained by the words, in a 
little fpace of time. And on the jlatute Hue and 
Cryy 27 j£/fz. r. 13. yi ii. where the words witb as 
much convenient Aeed as may be^ are made uJe of, all 
the precedents have expreJQjed theje words, by the 
word immediate^ as may be jeen in the books. The 
lajl cafe which I jhall mention on this point, is that 
of the writs of Habeas Corpus^ ijfuing out of this 
court, which are mojl frequently made returnable 
immediately ; and in this cajfe the word is never un- 
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[172] derjlood either to exclude me/ne aSs or time, but 
only means, with convenient jpeed. I think this is 
enough to jhew the uncertain jigniflcation of this word 
immidiatily} and therefore we cannot think this to 
be a Juffident finding of the money being taken away 
in his prejence ; which is a fafi which ought to be 
found by die jury, as it appears in Plummer^s caje, 
KiL 109. Where the Judges /aid that they were 
confined to what the jury had found pojitively ; and 
were not to Judge the law upon evidence of a fafi, 
but on the fafi as it b found. And ]b here the Jury 
might well have found that thb money was taken 
away in Cox^s prejence ; and as they have not found 
it, we cannot adjudge upon this evidence of the faS, 
that it was afiually taken away in his prejence. And 
to the fame purpoje is KeL 79. and Rex and Hug^ 
ginsy M. 4 Geo. 2. Stran, 882. and Ld, Raym. 
1574. S.C. where lord Raymond Jaid, it would 
be a mojl dangerous thing to give latitude to judges 
to prejume faos fi'om the evidence of fafis fet forth 
in fpedal verdifis, in the caje of life and death. 
Wherefore we are of opinion that there is not JufB- 
cient certainty found In this verdifi to adjudge the 
prijbners to be guilty of this indifiment ; and there- 
fore Judgment mujl be given for the defendants. But 
then it is to be conjidered whether the defendants are 
to be discharged out of cujlody, or not ; and we are 
all of opinion that they ought not to be difcharged ; 
becaufe here is fufiicient cauje found in this verdifi, 
to make the defendants guilty of grand larceny and 
felony. But Jlill on this indifiment, we cannot give 
Judgment againjl them for grand larceny : for though 
in an indiSment for burglary, and Jlealing goods out 
of a houje, the defendant may be acquitted as to one 
part, and be convified as to the other ; and fo in in- 
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dlfimentt for felony by a Jlatute, where the clergy h 
taken away, and for felony by the common law, the 
defendant may be acqaitted of the felony by the Jla- 
tote, and be convifled of the felony at common law ; 
yet this indifiment is for taking away money a pit- 
fona i and the jofy doabt of the tmth of the charge 
of the felony and robbery, as Jet forth in the india- 
ment ; and as we have adjudged this cha^ not to 
be JuiHciently grounded, the conjequence is, that the 
defendants mujl be acquitted of it. But, however, 
as it appears by this finding of the jury, that they 
have been guilty of felony and grand larceny, they 
mujl be remanded ; and may, by Habeas Corpus^ be 
fent back again into Somirfetfltire^ to be tried for this 
offence, ^d this cafe is diifferent from the caje of 
Rex and Burridge^ Aiicb, 8 Geo, 2. 2 Sejs, Ca. 264. 
ca. 173. where the defendant was abjolutely dis- 
charged ; becauje on that indifiment and verdifi, it 
did not appear the defendant was ffuilty of any 
felony. But here It appears plainly, die defendants 
have been guilty of grand larceny and felony. 

N. B. Thefe defendants were afterwards removed 
into Somer/etfifirif and at the next aJJIizes were 
convified of felony and grand larceny, and were 
ordered to be tran/ported. 
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What (hall be deemed good notice of bail. Rice y. Kel/j 16 27 
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Jobnfvn no 184 

Mandamus to juftices of peace to grant an aifignment of a 
prifoner's efie6b ; but not to an/ perfon by name. Rex 
V. Surrey Juftices 28 47 

Mandamus lies not to a devolutioner if the devolution 
comes to him as vifitor of a college. Auftifs cafe. . , yj 62 

Mandamus denied to reftore a man to hb right, to vote as 
a member of the charitable corporation. Rex v. 
Charitable Corporation 95 1 59 

Peremptory Mandamus granted to a common council man 
for not fetting out in the return that the party was fum- 
moned. Rex w. May or , lie, of King* s Lynn . . . 98 165 

Mandamus granted only to prevent a failure of juftice. 
Rex y, Wheeler 155 259 

iSetQ Scial» 

If a jury find a verdi^ oppofed to the judge's diredUon on 
a point of law, this is ground for a new trial. But a new 
trial will not be granted, if it appear to the fuperior 
court, that the judge's diredlion was wrong in law. 
The judge fhall determine the law, and the jury the 
fadb. And if, after diredled by the judge to find a fpecial 
verdidi, a jury return a general verdidl, this alio is ground 
for a new trial. Rex ▼. Poole 11 18 

Order qualhed for uncertainty. Chejbam v. Stepney in^ 

hab 156 261 

Order for difcharging an apprentice, muft fet out the ap- 
pearance of the Mailer. Arglis Y. Hea/eman , . . .157 263 

MeiCrer0* 

JuiUces at fe(£ons have no original jurifdiflion concerning 
the overfeers* accounts ; but it mud come to them by 
appeal. Rex v. Brackley inhabitants 80 135 



296 Tabk of the Principal Matters. 

Appointment of ovcHeers in a corporation moft be by the^S^l^it. pS^uk. 
head officers. Rex y, Stamfori Borough 102 171 

Vellry cannot apply money in the oveifeers' hands» to- 
wards recovering a charity ; but the overieers muft ac- 
count for it. Rex y, Somerfitjbire Jufiices . • . .105 176 

Oyer refufed of a deed mentioned in the condition of a 
bond ; becaufe there was no profert of this deed in the 
declaration. EUiften s. Norton 94 157 

iPaper'i8eol0« 

Making up paper-books belongs to the clerk of the papen, 
as well in caufes by original as by bill. Hepbwm v. 
Pereival 128 215 

Devife to truftees to the ufe of them and their heirs, in 
trull for the ufe of the eldeft and firft (on of Z>. who 
fhould not be heir and inheritor of Z>. and to the heirs 
of hb body, and fo to cvtry fon of Z>. in like manner. 
Z>. had feven fons whom the jury found were all papifts, 
except the youngefl, who was an infant; whether the 
limitation is not void, for the uncertainty who could 
uke in the life of Z>. and whether by the ftatute 1 1 and 
1 2 Will. 3. any of the children could take who were 
papifts. The court gave no opinion, but inclined that 
a papift could not take by will, for a devifee takes by 
purchafe. Martoood lie, v. Darrill 149 249 

]P0lper« 

Tenant for life, with power to make a jointure before mar- 
riage, makes a leaie for 99 yean determinable on her 
life, In truft for his intended wife ; held that this was 
not a good eiecution of hb power. Rattle v. P of bam . 102 1 72 

In what cafe a perfon non eompos mentis (hall be allowed 
time to plead. Jafper v. Grofvenor^ Exor, of Peake . 50 84 
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Liberty given to withdraw one plea and put in another. ^S'iSL nd^iH. 
Nichols Y. Sutcliff 54 91 

Debt on bond for payment on or before the fifth of D/- 
ctmhir^ and plea of payment at the day ; replication that 
the de^ndant did not pay it on the day held ilU not 
faying that he did not pay it at any time before. Trjon 
V. Cartir 71 1 20 

Whether in pleading it can be averred that a bill of Mid^ 

diifex was faed oat in the vacation. Hoar v. Gatis . 82 138 

Debt againft an executrix ; plea of a bond and judgment 
thereon ; replication that it was obtained by frauds and 
that the teftator left aiTets; and on demurrer, the repli- 
cation held good ; for the allegation of aflets is only a 
conclufion from the fraud alleged. fFard y. Ward . . 74 125 

Debt brought for the penalty of a charter party, and a 
breach affigned ; nil debet a bad plea, for this goes to 
the deed itfelf. Rokinfony. Bealby 75 126 

After plea, money cannot be brought into court. Colcot 

V. Eaftman 105 175 

See '« Hufband & Wife." 

IPtitHIeoe* 

Court determined that members of parliament have privi- 
lege redeundo after a diflblution ; but would not fay for 
how long. A member of Parliament, arrefled redeundo^ 
may be difcharged on motion. Holiday v. Pitt ... 16 27 

Statute 7 Jnn, e, 12. concerning arobailador's fervants 
being protected from arreils, extends not to any fervant 
who is a merchant, or trader; and the affidavit on 
which the defendant moves, (hould (hew that he is no 
trader. Crutcbfield y^Lockman 97 163 

I^n^Bition* 

Prohibition on libel for tithe of corn; and there is no occa- 
fion to verify the fuggefiion by affidavit ; it being a pro- 
fecution on the flatute Ed, 6. of which the fpiritual 
courts have no conufance. Giliebrand y. Haddock . . 38 65 

Prohibition on a libel againft a perfon married clandeftinely; 
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for the power of the ecdeiiaftical court is over the par- x^Edic. v^mu 
fon in marrying. MiiiUton H Wife ▼. Cr9ft . • • , 55 93 

Prohibition on a libel for faying ihe had a baftard ; the 
words being fpoken in Loniw^ and the fame as calling 
her a whore. Hart v. Holmts 100 168 

Prohibition granted to ftop fait by mariners in Court of 
Admiralty on agreement with matter of ihip for wages. 
Day^l^cY, SearL 32 53 

IRateiB* 

Poor rates cannot be removed by certiorari. Rex v. 

Jttftices of Sbretpjbury 28 47 

Eoh&eqr* 
To make a complete robbery there muft be a taking from 
the perfon, and putting in fear ; but it is not neceflary 
that the fear (hould be previous to the taking ; for if it 
accompanies it^ it is Sufficient. The words then and 
there immediately held not to exclude all mefne a£b. In 
fpecial verdifls it muft be exprefsly found, that the party 
robbed was prefent at the taking up. Rex v. Francis^ 

lie 165 275 

ftcttltmfnt* 

Leaie was granted to jf . for 99 years ; he devifed it to B> 
his fon, who entered and enjoyed it above 40 days ; it 
was held that B, had thereby gained a fettlement ; for 
it comes within the fame reafcm as the cafes of freehold 
and copyhold eftates ; and B. having a property could 
not be removed. Rex v. Sandwich inhabitants . . 7^ 128 

A perfon may gain a fettlement in an extra-parochial place ; 
but it muft confift of fo many houfea as may make it a 
fort of townihip or vill where parifh officers may be ap- 
pointed. Denham parijb y, Dalbam parijh . . . .163 272 

Debt lies in an inferior court for the iheriff^s fees» due upon 
an execution iffiiing out of jf. B, ibr this is collateral to 
the original judgment. Moor v. Jnderfm . . . . 108 182 
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4Mrftlgt Pjge of Pace of 

«ry*«NP« indEdit. 3fdEdii. 

How far owners of (hips are liable for default of the maften, 

at the common law. Boticbir v. Law/on 144 241 

Statute* 

Statute 2 1 Jac. i . concerning common informers, extends 
not to any offences created by a fub(equent ftatute, where 
a particular manner of proceeding or recovering is 
pointed out. Harris v. Riinj 30 51 

Srial. 

In criminal cafes there can be no motion for a new trial, 
• nor in arreft of judgment, unlefs the defendant be pre- 
fent in court. Rex v. Gib/on ' • . 29 49 

New trial in quo warranto refufed ; motion being made 
three years after the trial, and no reafbn aifigned why 
application was not made fooner. Rex y. Bell , . • 113 190 
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